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I. Introduction

A. Point

In a demacracy, the citizns are the only legtimate sources of law. It follows
inexorably that corporatiors, not being citizens, cannot be legitimate politica actors. Likethe
government itself, corporations are mere tools of the citizenry, political objects rather than
political suljects to be given just as much respect as the citizens deem useful and no more.
Togrant atool aright against thecitizens who useit isaform of pditical idolatry that ought
to be abhorrent to any democratic regime [FN1] Rights are for people, not for their
instruments. [EN2]

This is even nore true in a mixed economy such as ours, in which busi nesses ae
directed to pursueprofit and werely on the government to play the role of the invisible hand,
assuring that the pursuit of profit leadsto general economic well-being and health and not to
the horrors o Dickensian Engand o of those most free of contemporary markets, the
international drug trade or civil war era Beirut. [EN3] If the pursuit of profit must be guided
to eliminate unattractive means (violence), unpleasant externalities (pollution), excess (of
poverty or exploitation), or products we would rat her not have efficiently produced to meet
consumer demand (child pornography, kidnapping, crack cocaine), the spheres of
government--the regulators, cantrolled by the people-and of business--the prdfit pursuers,
controlled by a market structured and directed by the regulators--must be strictly separ ated.
[EN4] To allow the regulated to capture the regulators threatens the entire systeam. [FN5]

Similarly, inamultifaceted cultureof manifold and variousvaues, itisinevitable that
the pursuit of profit, valuable asit is, will conflict with other important goas. For example,
economicefficiency isbest promoted by flexibility, rapidadjustments tochanging corditiors,
and amobilelabor market. A sophisticat ed culture and well-raised children, however, require
stable intergenerational families and stable communities. The conflict cannot be avoided: a
mobile and flexible labor market requires families without strong community roots, children
raised away from their grandparents (or with their parentslate a work), and the worry and
stress of actual o threatened unemploymert.

Important and widdy shared values corflid or are self-contradictory.  [EN6]
Citizens must decide how much of the constart revdution of capitalism they are willing to
tolerate, or how much of the stultifying stasis of poverty they can stand; they must decide
whether they prefer the excitement and challenge of a constantly changing capitalist
economy or prefer the comfort of predictability that comes with stability and decline. In a
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democratic society, the resolution of these conflicts--or a least their debate--is the central
task of politics.[EN7] To allow marketsor privatebur eaucrat swith | egally det ermined duties
to pursue particular agendas to decide when or to what degree we should be market-driven
or legally deermired actorsis to coopt the central task of demacratic politics.

B. Counterpoint

On the other hand, we have long recognized that a democratic society can only
survive with the aid o intermediate institutions[EN8] strong enough to act as countervailing
powers [FN9] againgt the someimes irresistible pressures of mass psychology. [FN10]
Moreove, a society in which the govanment is the only, or the leading, organized force is
one that is unlikely to be able to control that government. Democracy, even of the mass
variety, islikely quickly to collapse as the governors escape from their supposed servitude
to the people. Thisinsight is reflected in our politica traditions, particularly our radically
decentr alized and nonmajoritari anfor m of democracy: diff erentl y defined local majaritiescan
serve as powerful forces to slow down the actions of regional majarities, and vice vasa.

EN11] It issimilarly fundamental to our First Amendment protection of the press, churches,
and the peaceable assembly of citizers: unless citizens can organize they are unlikdy to be
ableto participate meaningfully in thepolitical process. [FN12]

Where, then, do business corporations fit in this picture? Are they essertial
components of civil society, closely analogous to the citizen groups protected by the First
Amendment and important to protect for the same reasons, as one of thekey ways inwhich
the citizerry protectsitsdf againstits pratectar? Or arethey sinilar to the government itself,
a tool that congtantly threatens to control us instead of being controlled by us, which we
should have rights against and not vice versa? [FN13

Ameicanpolitical culture oftenhasseen unrestricted large cor porations-- especially,
but by no means exclusvey, financial corporations--as key threats tothe political well-being
of the nation. Jeffersonian agrarianism and the Jacksonian anti-bank movement, the Grange
and the Progressive attacks on the railroads and the trusts, and the consumerist movement
of the last generation and much of the environmentaist movement today have each seen
large corporations as threats to key American pditical values. [FN14] The decentralizing
impulses of New Deal financial regulation and the enormaus relative subsidies extended to
small businesses in the tax code and in virtualy every modern regulatory regime stem,
presumably, from dmilar skepticism about large carporate enterprise. [FN15]

But the courts consstently have disagreed. Nearly every case that has consider ed
the question has concludedthat particular constitutional rights (with a few exceptions, most
significantly the Fifth Amendment right against self-incrimination) may be claimed by
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corporatiors, generally without any consideration of legal or policy issues that might
diffaentiate between large or small, publicor close, or finandal ar nonfinarcial corporatiors,
or between corporations and individuals. Hundreds of other cases smply assume the
similarity of corparate toindvidual rightswithout any consideration at all. [FN16]

Thecourts in short, treat corporations asif they wereind vidual s-by pretending that
the corporation itself is an individual under "entity" theories, by looking "through" the
corporation to individuals behind it using "aggregate” theories, or by smply treating the
corporation as property owned by an individual. By collapsing corporations intoindividuals,
these theories suggest that we need not think about the ways in which organizations work.
This Articleisan extended attenpt to go behind identification of corporationswith individuals
and, taking serioudy the cdlective nature of the corporation, to examine the effect of one
particdar corporate right--the right to free speech--on actua human beings and their
relations to oneancther.

C. A Different View

Political action by business corporatiors, | contend, implicates no First Amendment
values.

Not because the distindion between political speech and econamic advertising can
be revived--it cannot. The most pressing political issues of the day--any day--involve the
inevitable trade-offs between economic activity and other values: between, for example,
making aliving and raising children. So pr oposalsto enter into economic transactions always
have political content.

Anadvertisement for any product, inadditiontowhatever elseit may be isapolitical
clam that the produd is valuable, that socigy ought to useit, and that alternative social
visions in which resources are differently distributed are less vauable. T hus, for example,
advertising for cars also implicitly promotes other aspects of an automobil e-based culture,
including military defense of the sources of cheap al, highway-based transportation, and
subur banization and its ramifications. Similarly, any product advertisement is an intensely
political criticism of many traditiond religious views, i ncluding those that consider richesto
be a danger to moral integrity, regard covetousness as a morta sin, or advocate using
nati onal wealth for purposes other than private consumption--promoting thearts, constructing
public monumerts, parks or sacred buildings or studying sacred texts, for example. [FN17]

In awald of finite resaurces to promate one thing isinevitably to argue that others
are worth less. [FN18] Accordingly, commercial advertising, even of the more narrow
variety, properly is seen as participating in the "robust debate” the First Amendment seeks
to encourage on theseissues. [FN19]
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The issue is na the nature of the speech but rather the nature of the spesker.
Corporate speech is coerced, na free. It is compéled, legaly mandated speech, not the
result of anyone's autonomous behavior. It does not reflect the views of shareholders, nar,
if management is acting in good faith, those of managers or other corpor ate agents. Instead,
corporate speech reflects the hypotheticd interests of a creature given red ity by the market
and the law: thefictional shareholder. [FN20]

Corporations speak by spending money: they hire others to spesk for them.
Corparate speech is thus an agency problem. How cor porate managers and employees
understand thar dutiesto the carporation determines what corporations will do. This much
has long been recognized and, as aresult, defenses of congtitutional rights for cor porations
often have looked through the entity to underlying citizen-shareholders who are claimed to
be the "real" speakers [FN21] The corporatelaw agency problem is a peculiar one,
however, because the fiduciaries who control the corporation do so on behalf of a principal
that is alegd fiction, not acitizen.

While conventional viens emphasizetherights of supposadly human sharehdders,
infact publicly traded bud ness corporations arelegally and practically barr ed from speaking
on behalf of any human being. The shareholders in whoseinterests corporations mug speak
are not the human beings who own (or, more often, on whose behaf other ingtitutions own)
the shares. Indeed, they are na citizens at all, but rather moments in the market, legal
abstractions that have interests quite different from those of real citizens in their full
complexity. Unlike real people, thefictional shareholder is an entirely one-sided abstraction;
it seeks to increase thevalue o its shares without regard for any other value. Corporations,
then, when they act as they are supposed to, pursue only one god of the many that are
important in a civilized socidy. Corporate agents, in short, work for a principle, not a
principa.

As aconsequence, the firm's agents and employees are asked to set aside their own
views, whilethe views of theindividuals who own its securities, the human beings behind the
shares, are largely irrelevant to the positions a propaly run corporation takes. This picture
of the carporation acting on behalf of a fictional shareholder leads to the conclusion thet
corparatiors are defined by the law and the market in away that makes theminappropriate
participants in the political debate.

The paper proceeds as fdlows. In Part I, | review the current law regarding
corporate speech. In gereral, the Suprame Caurt has rarely vieved the corporate status of
a petitione as relevant to a discussion of its constitutional rights. In the speech areg, the
leading case, First National Bank v. Bdlatti, [FN22] explicitly rejects the notion that a
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corporation might have different speech rights from a human speaker, and insists that it is
the speech, not the speaker, that determines constitutional protection. While later cases have
modified thispositionin limited areas concerning campaign finance, it remainsthe basic law.

Conversdly, the Supreme Court has never referred to, let done citad, thebasic law
regarding governmental lobbying. For reasons quite similar to those | raise with respect to
corporatiors, it has long been the law that governmentd units have no clam to First
Amendment protedion. The institutions of the people should not usethe privilege granted to
them in arde to expand that privilege--but the Caurt has never explained why the same
reasoning should not apply to carporations.

In Parts 111 and 1V, | explain the theory of corporate speech that results from the
theory of the fictional shareholder and distinguish corporations from aher groups that
participatein our political process. Part 111 reviews thegeneral problems of group speech
and speech by agents; those problems are present in cor porations as well, but are neither the
distinctive featurenor areason for denying constitutional protection to group or agent speech
in generd. Readers familiar with the literature on group speech generally may wish to skip
Part I11.

Part 1V turns to the distinctive character of corporate speech. Corporate speech is
compelled speech, not free speech. When a corporation "speaks," it alocates money
according to the narms of corporate law to pay a carporate agernt to speak on behalf of
corporate interests. In sharp contrast to ordinary speech by agerts on behalf of vduntary
organizations, in the publicly traded corporation, none of the human actorsinvolved isin a
position to control the speech. None of them islikely to view it as hisor her own speech. As
a result, the speech is not properly understood as made on behalf of any one of them.
Instead, corporate speech is better understoad as the expenditure of money in accordance
with dictates of the law and the market on behaf of the imaginary interests of alega fiction:
the fictiond shareholder. | review my more detail ed discussion of the fictional shar eholder
publ ished elsewhere to point out the agpects most sdi ent here.

Findly, inPart V, | arguethat allowing corporate resources to be used to lobby on
behaf of the interests of the fictional shareholder is presumptively illegitimate in a
self-governing community and contr ary to the political goals of the First Amendmert. Both
the law and the marke force corporate actors to run the corporation on behalf of the
interests of fictiona shareholders rather than in the interest or views of any citizen. While
the fictional shareholder is a useful simplification of the interests of the people behind the
shar es for many purposes, it is not for others. In particular, the legally created fiction will
consistently take one side of a series of hotly contested and difficult issues regarding the
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economy, market, workplace and reguation, because fictional shareholders unlike real
people, can have no loyalty to particular places, relationships, or ways of doing things and
place no weght on any nonmarket value Fictional sharehdders, thus, will sacrifice almost
anything intheinterestsof higher profit (intheir not-al waysintuitive understanding of profit);
in contrast, the citizens behind the fiction can be expected to have far more diverse
andcorflicted opinons on theseimpartant political struggles.

Accordingly, extending First Amendment protection to corporate speech forces
corporate actors to sperd corporate money to advocate a consistent series of positions not
defined by the free, autonomous or self-governing choices of any citizen. Corporate money,
accordingly, digtorts the political process, becoming a political force not necessarily tied to
any class, party, national interest or opinion. Social resources aggregated for an entirely
different purpose become independent areatures controlling their own creatars rather than
sarving them.

Finaly, | distinguish some issues that are diff erent from the ones central to my
analysis: how, for example, to distinguish between the corparate lobbying withwhich | am
concerned and individua (or group) aut hors who use corporate publishersto distribute their
speech.

II. The Supreme Court's Law: The Irrelevance of

Corporations

Under current constitutional law, a carporation’s expenditure of money to promote
its financial or political interests by lobbying, political advertising, or ather attempts to
influence the political process or legidative, judicia or administrative lawmaking, is
considered "core First Amendment protected speech.” Accordingly, neither the states nor
the Federal government may restrict or regulate such lobbying in the absence of acompelling
state interest. Furthermore, First Amendment doctrine treats corporations indistinguishably
from citizens: with the sole exception of expendtures in connection with campaigns for
political office, corporations havethe same speech rights as citizens.

The law with respect to campaigns for political office is somewhat confused. The
Court has acknowledged an important state interest in preventing corruption or the
appearance of corruptionthrough "quidpro quo contributions.” [FN23] In Buckley v. Vaeo,
[EN24] the Court dstinguished between campaign contributions and direct expenditures,
whether those experditures were made by the candidate out of persona funds o by
independent third parties in suppat of the canddate. Carruption concerns, the Court
reasoned, arise only with campaign contributions, na with drect expenditures, and thus only
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campaign contributions may be regul ated consistent withtheFirst Amendment.[FN25] Later
cases have added to this contribution-expenditure distinction an additional
corporate noncorporatedistinction: corporate expendtures in comection with a candidate's
campaign for dfice may berestricted morestrictly than individual ones, apparently because
the Caurt percdves the accumulation of carporate wealth to be more stat e-assisted than the
accumulation of private wealth. [FN26]

A. Three Strands of Constitutional Doctrine

The constitutionalization of the regulation of corporate lobbying ssems from three
disparate and largely independent lines of cases.

1. Forcing Corporations into the Public/Private Distinction

First, chronologically if not necessarily logically, isalong line of cases in which the
Court has refused to take serioudy the ertity or organizatioral character of corporatiors,
treating theminstead asif they were analogousin asimple way to individual human bengs.
[EN27] Instead of thirking about carporate functioning, corporate socidogy, or corparate
law, and then considering how corstitutional norms designed to protect citizens from the
power of thestate should apply to poweaful nonstate organizations, the Court often hasseen
its task as deciding whether corporations are "persons” entitled to protection from the sate,
and, in general, has cancluded that they are [FN28

Our Constitution assumes a great divide between the state--feared as a collective
entity able to exercise unwarranted power over individual citizens-- and society, understood
as relatively hd pless and unorganized citizens. Modern corporate law is quite a bit younger
than our Constitution: the nationthat limitedliability and perpetual legal existence should be
available on demand dates back only to the middle of thelast century, while the modern
structure of corporatelaw, including the abandonment of minimum capital requirements and
stated purpose, the right to hold shares of other corpor ations, and the location of virtually al
ultimate authority in the board, islargely aproduct of theturn of this century. [EN29] Thus,
there is no reason to beieve that the conditutional categories-which predate the modern
corporation--will fit the problemsraised by modern corporat e law in any simpleway. [FN30

Despite the variety of doctrinal labels--often appearing within the same case and
sometimes in the same opinion--the U.S. Reports are virtually beeft of any serious
discussion of where corporations fit within the categaries of 18th century liberalism that
underlieour Congtitution. Themodern publicly traded multinational corporation, superficialy
at least, appears to be as large and well organized, asin control of resourcesand potertial
instruments of coercion or power over individuals as are most local governments [FN31
Furthemare, modean corporatelaw, by locatingthecernter of corporate authority in a board
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of directors bound to act in the best interests of the corporation, makes clear that the
shar eholders--let done any other group of individuals who might be considered to have an
interest in determining how the corporation runs--have no right to run the corporation or
determine its goals. [EN32] On its face then, the large modern corparation appears to be
adzable aggregation of power uncontrolled by any group of people.

Y et there is no discussion in the cases of why the politically unanswerable business
corporation is in need of protection from the state, while municipal corporations--city
govenmerts, in ordinary English--even if democratically elected, are scary things from
which indviduals must be pratected. [EN33] Similarly, one can search the entire corpus of
constitutional corporate law for any hint of the possbility that the aggregation and
collective-action problemsor theother problems of unchecked governmental action that drive
the liberal theory of limited government might also affect our other, and often larger,
collectiveenterprises.

Rather, corporations are seen as no dfferent fromindividuals, ar perhaps groupsof
individual s, petitioning the statefrom a position of weakness. T hus, the Court saw no need
to corsider whethe business carporations might be ary different from Revolutionary
Amaican citizen participants in Committees of Correspondence in Citizens Against Rent
Control v. Bekeley, [FN34] or from "groups" of citizensin CaliforniaM otor Transport Co.
v. Trucking Unlimited, [FN35] or the"people” itself in Eagern R.R. Presidents Conference
v. Noerr Mator Freight, Inc. [FN36]

Severa theories of the corporation have been used to support the classification of
the corporation on the private, nongovernmental, individual side of the great libera divide
between date and civil society. The oldest theory--conventionally referred to as the
"aggregate” theory--deemed the corporation to be "redly” just its "members’ and,
accordingly, entitled to the same protection the "members’ would have. As JusticeMarshall
succinctly stated:

(Natural persons) can (not) be supposed to be less the objects
of constitutional provision, because they are allowed to sue by
a corporate name. . . . (T)he corporate name represents persons
who are members of The corporation. [FN37]

A more recent example of this reductionist theory can be seen in Central Hudson
Gas & Electricv. Public Service Corp., [FN38] where Justice Stevens characterized the
corporation'spromotional advertising as "expression by an informed and inter ested group of
persons of thear point o vien"--the corparation, inthis view, is just a "group of persons.”
Similar disregard for the institutional existence o the corporation can be seen in Justice
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Brennan's Austin concur rence when he stated, in appar ently blind disregard of the applicable
corporatelaw, that fundsin the general carporatetreasury are "his (asharehddea’'s) money."
[FN39]

A variant of this theory views the corparation as nathing but property, so that
protecting the carporation is seen as protecting the property rights and thus freedom of the
(presumably human) owne's. [FN40]

The complementary "entity" theory of corporate personality treats the corporation
not as a group but as an individual itself--the corporate pason, arights-bearing indvidual
withits owninterests and gaals. [FN41] This seems to underlie the announcemert, without
any analysis, in Santa Clara County v. Southern Padfic Railroad Co., [EN42] that
corporations are entitled to the protection of the Equal Pratection Clause of the Fourteerth
Amendment, and the bar ely more reasoned application of the Due Process Clauseto railroad
corparations in Minneapdis & St. Louis Railway v. Beckwith [FN43]

As the Fourteenth Amendment grew to incarpor ate much of the Bill of Rights, the
Court has from time to time considered whether rights extended to human beings should also
be extended to corporatians. In most cases, the Court simply applied doctrines designed for
individuals to the corpor ation, with no discussion or consideration of how thecorparation, as
a collective entity, would use them or towhat end, ar of whether pratecting corporations was
suppor tive of, compatible with, or antagonisticto pratecting humanfreedom [EN44] Thus,
in United Statesv. Martin Linen Supply Co., [FN45] the Court extended Fifth Amendment
double jeopardy rights to corporations in a discussion that assumed that moral arguments
judtifying the importance to human beings of freedam fram excessive"anxiety," "insecurity"
and "personal strain” can be applied to corpor ations without maodification. [EN46] In afew
cases, the Court labeled particular rights-most prominently, the right against
sdlf-incrimination--"persona" libertiesand dd not extend protection tocorparatiors. [FN47

But the analysis remained ursophisticated. Corparate ertity theory was invoked to
call corporationsartificial persons' that should betreated asif they were privateindviduals.
Aggegatetheories were invokedto label them private, not the result of governmenta action,
and to clam that they are no different from the individuals who own their shares. Property
theories wereinvoked to assimilate corporations to real estate, asif the corporation were a
thing owned by a human being whose freedomis protected by protecting his control over his
objeds. Or the corporation was ssimply ignored, and the entity treated asif it werea human
being or asif it wereits shareholder.
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Strand one, then, is an ancient tradition of seeing the world as cormposed of private
individuals and governmenta entities, with the corporation firmly on the former side of the
great divide.

2. The Reification of Speech

The second conditutional strand is the combined effect of thereification of speech
in First Amendment doctrine with the smple equation of money and speech. | n Buckley v.
Vaeo, [FN48] the Court equated contributions of money with protected speech: spending
money to hire someone dse to speak, to publicize a third party's speech, to run an
advertisement, to litigate a case, or to lobby an administrative body--all are the same, for
constitutional First Amendment purposes, aswriting the Gr eat American Nove, investigating
a political scandal, publishing an editorial, or for that matter distributing dirty (but not
obscere) pictures.

Without this equation of speech and spending money, an issue might have arisen as
to whether a corporation even could speak. [FN49] Some view corporations as a purelegal
creation with no existence outside the law or our over-heat ed imaginations. how can afiction,
even alegal fiction, speak? Others, more plausibly, admit that corporations exist; after al,
most of us get our paychecks from ore. Still, even on this realistic view, [FN50] a
corporation is not obviously the sort of thing that can speak: some human must speak on its
behalf, and there might have been some issue whether it was the human speaker or the
corporate entity that was ertitled to the protection, particularly on views of the First
Amendment that emphasize the personal credivity or autonamy of the speaker.

In contrast, it is quite a familiar notion that corporations can possess and spend
money; indeed, among the strongest evidencethat carporations do exist is that they spend
quite a bit of money. Furthermore, while one might argue that the human who actually
creates the corporation's"speech” isthe speaker, corpor ate money belongs to the corpor ation
and no ore dse (Theorigs and cases seeking to show that corporations do not exist often
refer to the corpor ae money as shar eholder money. However, this characterization is simply
wrong as a matter of corporate law: one of the most fundamental characteristics of a
corporation isthat theshareholders haveno right to corporateassets.) [FN51] Thus, theidea
that the "corporation” is the spender is a far less troubling one than the idea that the
"corporation” isaspesker: while a corporationmay have "nosoul to damn, no body to kick"
[EN52] and no mouth with which to speak, it undeniably has a bank account from which to

spend.
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The assimilation of spending money to speaking, then, points in the same direction
as the generd conditutional amalgamation of carporations with individual citizens both
suggest that corporations should be gventhe same protedion as speakers as are citizens.

3. Protecting Speech Instead of Speakers

First Amendment doctrine also points in the same way in its increasing shift from
protecting the freedom of peopleto pratecting "speech.” The traditional notion that freedom
of speech involved freedom of speakers from censorship seemed to lead to some troubling
results: citizens might want to hear nonresident foreigners, whose rights presumably ar e not
protected by our Constitution, or at least by our courts. [FN53] One solution to thisproblem
would have been to focus on the limited powers of our governments, which do not include
censarship. That, however, would have ledto difficult standing issues. censorship injur esthe
entire citizenry.

The court went in a different direction, emphasizing not the duty of the government
but the rights of listeners In Lamont v. Postmaster General, [FN54] the Court unanimously
held that Americans who wanted to read foreign magazines--not just the purveyors of the
stuff--were ertitled to praedion. As the concurrence put it, "(i)t would be a barren
marketplace of ideas that had only sellers and no buyers.” [EN55] Then, in Kleindienst v.
Mandel, [FN56] a case involving the attempt of a foreigner to enter the country despite a
U.S. blacklist, the Court again focused ontherights of the Americans whowished to hear
and debate with Mr. Mandd, assuning that as a ronresident alien Mr. Mandel had no
relevant rights of his own.

If the foreign-speech cases enphasized the rights of listeners, the
commercial-speech cases quickly seemed to center around the rights of the speech itself or
the marketplace for speechwithout regard far speakers or listeners. Thus, inVirginia State
Board of Pharmacy v. VirginiaCitizen's Consumer Council, [FN57] the Court held that the
First Amendment bars a gate from banning pharmaceutical priceadvertising, stating that the
First Amendment's protection "is to the communication, to its source and to its recipients
both." [EN58

Virginia State Board of Pharmacy's transformation of the First Amendment to a
protector of "speech” rather than "freedom" again eases the simple extension of First
Amendment rights to corporations. Were the First Amendment thought of as protecting
personal freedom, an issue would immediatel y arise as to whose freedom is protected by
creating a corpor ate right to free speech. Is such aright smilar to an individua right of free
speech, or isit moresimilar toaright of a governmental agency to gpoend tax dollarslobbying
for more tax dollars? [EN59] The governmental agency's right has rarely been thaught to be

11
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included in the First Amendment, and indeed generally has been considered a threat to the
vay values o democratic sdf-rule the First Amendment is meant to promae; [FN60]
corporate lobbying might also have been consider ed potentially dangerous as well, had the
issue been so framead. [FN61] If the issue is the rights of the "speech" rather than the
freedom of the spesker, however, the focus shifts to considering whether corpor ate lobbying
isthe type of subject matter that might come within First Amendment scrutiny.

Virginia State Board of Pharmacy also made a substantid contribution to the
subject-matter issue. Prior cases had suggested that commercia speech might be outside the
scope of the Fird Amendment. Perhaps seeking to distinguish its constitutionalization of a
partiaular theory of free-market economic regulation from the Lochner Caurt's, [FN62] the
Virginia State Board of Pharmacy Court rejected any distinction between political debate and
pharmaceutical price advertising: the "freeflow of commercid information is indispensable”
bothto the functioning of a free market economy and " to the for mation of intelligent opinions
asto how that system ought to be regulated and atered." [FN63

The third congtitutional strand, then, isabroad shift in Fir st Amendment theory from
a focus on the freedom of citizens from censarship drected at imposing social corformity
or suppr essing political dissent, to disembodied notions of the "free flow of information." The
speech clauses o the First Amendment were no longer understoad as extensions of the
religion clauses, protecting dissenta's from govanmenta pressures to confarm, but rather
as aradically separate Lochnerian enactment of a freemarket of information. [FN64]

B. Joining Together in Bellotti: Ignoring the Speaker

These vari ous analyses united in the case that continues to define corporate speech
law: First National Bark v. Bellotti, [FN65] which hdd definitivdy that corporations are
entitled to the same First Amendment protection as individual citizens. Bellotti reached this
conclusion without any explicit discussion of corporate theory by focusing on the speech
rather than on the spesker. The "speech” in question--corporate expenditures to finance
advertisementsin a referendum campaign--unquestionably woud be praected speech were
it not corporate financed, said the Court. [FN66] Accordingy, theissue as the Court saw
it, was whether this"speech" loses its protection because of the identity of the speaker (or,
moreprecisely, thefundng source. [FN67]

In keeping withthegeneral tradition of congtitutional corpor atelaw, theopinion then
simply concluded that corporate financed speech is not relevantly different fram human
speech. Two assumptions appear to underlie the Court's presentation of this claim as if it
weaesdf-evident. First, here asin many First Amendment decisions, the Court is abstracting
from the power struggle that is part of the essence of politics. The statute in question did not
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bar the digtribution of factual informationt any corporation remained freeto respond to press
or citizen inquiries regarding itscorporate view on the benefits or lack thereof of the tax at
issue. Rather, the legislation was an attenpt to suppress corporate attempts to persuade by
advertising--it was directed not at information so much as at rhetoric.

The distinction between rhetoric and information is itself largely rhetorical in most
aeas of First Amendment law. If a purpose of the Firss Amendment is to protect the
processes of self-government in ademocracy, it isprecisely rhetorical persuasion that it must
protect most closely, for it isrhetoric, not information, that drivesthe process of democratic
decision making. But rhetoric and information do have critical differences, one key onebeing
that money and the volumeit buys make more of a difference in the former sphere than in
the latter. By characterizing the issue as one of "informing the public,” the Court avoided the
difficult question of whether a debate can be distorted by imbalances in weal th. At least on
arhetorical level, more information seems doviously beter, evenif the information is one
Sded or repetitive [FN68] The same cannot be said of more propaganda, more rhetoric,
more advertising or more persuasion: the side that has greater acoess to those tools has an
obvious advantage. T hus, the Court trividi zed the important issue at stake, which is not the
neutral distribution of information but rather a political power struggle in which rhetorical
volume is extremely important--and in which corporate agents will view their duty as
requiring them to purchasethe profit- maximizing volume using money with no clear owner
and with only narrow marginal cost considerations providing limitations.

Second, the Court appears to be assuming that the corporation in question is a
legitimate and independent participant in thepolitical debate. Indeed, Justice Powell'sopinion
appears to haverelied an an implicit theory of thecorparation as an individual citizen with
a mind andwill of its own, entitled to the deference due to an autonomous, self-governing
indvidual in a liberal democracy. Thus, in footnote 22, he claimed that closely held
corporations arguably "might welcame" a shift in the tax burden to impose a greate share
on wedlthy individual s-presumably including the vary ownrers of these closely held firms.
This presupposes an extraordinary degree of i ndependence f or the closdy held corporation
and its managers.

But once it is admitted that a politica debat e involves more than just information,
surely no one would claimthat it is self-evident that it is "indispensabl€" that a democracy
dlow itspolitical processto be influencedby the paid advertising of, for example, adomestic
governmentd entity, [FN69] a foreigncommunist, [EN70] or apaid labbyist for the Libyan
government. We commonly alow the democratic process to protect itself from its own
creature by restricting governmenta participation in the politica process-barring
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governmentd agercies (and sometines even private grarntees) from using tax noney to
lobby for additional tax maney, for example. [EN71] In contrast, many people ultimately will
conclude that the well-known problems of censorship outweigh any benefit that might result
from limiting foreign propaganda. Whichever way one comes down in the end, however,
there is a paential prablem if institutions that are meant to be cortrolled by the political
processor outsiders who have no right to participate a al come to have excessive influence
ontheinternal debate. The Bellotti Court assumed, without discusson, that corporationsare
legitimate participants in our political debate, more like citizens than the government or
foreigners.

Similarly, Justice Powell's lack of interest in the claim that corporations may take
positions different from their shareholders again suggests that he Imply assumed that the
corporation as an entity is a legitimate participant in the debate, asif it--not the people who
work for it or own its securities- were a citizen. If no "greater solicitude’ [FN72] for the
views of shareholders is warranted when the corporation enters into politics than when it
makes amore or dinary investment decision, then very little solicitude for those views indeed
is warranted: it is black lette corparate law that shareholders have no right at all to
determine ordinary business decisions. [EN73] It mug follow, then, that Justice Powdl's
protection of the lobbying rights of the corporation was not based on the rights of the
shar eholders to join together to amplify their coll ective voi ce.

On the other hand, the opinion clearly attempted to avoid the problem of corporate
theory altogether. Speech, not speskers, said the Court, iswhat is protected. Thus, one need
not consider thespeake at al: we are rdieved of theobligation of thought.

C. The Relevance of Corporate Governance

Findly, the constitutional doctrine remains studioudy ignorant of state ard federal
law regulating cor porations. The Court holds that corporations have a right tospeak--without
regard for who makes them speak, or with what resources they speak, or, most important
for our purposes, how the law directs them to speak.

The remainde of this Article seeks to demaonstrate why the speaker does metter:
speech rights given to business corpor ations ar e quite different from speech rights givento
human beingsand can be expected to distart thepolitical processinways that areantithetical
to any theary of the First Amendment.

The Court's First Amendment jurisprudencerequiresthat states allow corpor ations
to lobby. Ordinary corporate law and market pressures then require manageament to |obby
whenever it is prdfit maximizing to do so, regardless of whether management—or
shareholders--bdlieve that doing so isin the best interests of the system, the economy or even
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the people who are the ultimate benefi ciaries of the shareholde's. [FN74] Corporatiors, as
aresult, become a massive forcefor the right to externalizeonés costs oo others [FN75]
legaly required to distort the political decison making process of the people, without any
citizenbeing in aposition to exercise political judgment regar ding the desirability or limits of
this grange program.

III. Group Speak

As we have seen, corstitutional law largdy ignares the special character of
corporate speech. At most, it treats carporate speech as an instance of ordinary group
speech and the corpor ation as an intermediate institution like those to which the accolades
of de Tocquevilleare directed In this Part, | review some d the problems commonly seen
in group speech generaly; in Part IV | then argue that corporations are distinctively different
from the other intermediate organizations of civil society in constitutionally significant ways.

By now, many of the problems of group speech are well known. [EN76] | discuss
just afew: the boundary problem, the aggr egate problem, and the leadership problem.

A. The Boundary Problem

Any time a group makes a collective decision or an individua purports to speak on
behalf of others, questions arise regar ding the compasition of the group--who is in and who
is out, whether the boundaries could have been drawn in a different way and how the
boundary drawing decision &ff ects the substantive decision.

When the group is making a collective political decision, the boundary issue ari ses
because defi ning the gr oup of ten deter mines its majority and thus the group decision. Thus,
for example, a referendum on the status of Northern I reland would have predictable, and
different, results depending on whether the group entitled to decide is understood as the
inhabitants of Irdland, the citizens of Northern Ireland, or the Irish Protestant and Catholic
communities taken separately. [FN77] Similarly, the character of American schools and
urban/suburban areas appears to be heavily influenced by theboundaries of the graups that
fund and govern them; were our schools, zoning, social welfare or trangport sysems
regionally or nationally funded or plamed, they surdy would be quitedifferent. [FN78]

Even when no formd political voting process is invdved, the bourdary issuearises.
Crenshaw, for example, has criticized Black leaders for speaking on behaf of
African-Americans in a way that hides the voice of women and feminists for speaking on
behalf of women who do not ever seem to be African-American; sheis centrally concer ned
with the critique and definition of these and other group boundaries by which we define
oursdves. [FN79]
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In these spheres, then, the boundaries of a group can profoundly affect the
legitimacy of speech or other actions on "its" behalf. A group defined too broadly may have
permanent minorities within it that have needs or wills that are never met; one defined too
narrowly will tend toignare theinterests and desires of thoseoutsice it.

B. The Aggregation Problem

The decision of a group, as everyone who has ever participated in a committee
knows, can be quite di fferent from the decisions of the memberstaken individually. Political
thearists havelong struggled with aversion of the aggregation problem as a central part of
the theory of legitimacy--how can an individual be free and also subject to the law of the
group? They have responded with two gereral families df solutions: either the laws must
reflect the inner nature of a uniform group, as Plato, Rousseau and various nationalists,
including the liberd nationalists, have suggested, or the laws must be limited to minimalist
goalsthat all rational beings would agree on, as the socia contract tradition has argued since
Hobbes. In either case, the aggregation problem drops out because of general agreement on
at least theimportant political issues.

Thus, classic libera nationalism assumed that democratic government was
appropriate only for a group that was fairly uniform and united to gart with-- that is, that
maj arity ruleislegitimate only if thereis substantial agreement on the most impor tant i ssues.
[FN8Q] The aggregation problem, then, is solved by drawing appropriate boundaries to
eiminate significant disagreement. Urfortunately, such boundaries normally canna be
drawn, and even if they are, disunity immediatdy reappears withinthe nevly defined group.
[FN81]

In contrast, the social contract traditions of Hobbes, Locke, Kant (at least in the
Rawlsian reading), Rawls, and of the libertarians of the left and right limit the scope of
government to goals to which all rational men would agree. [FN82] With general agr eement
on these goals, neither the boundary nor the aggregation problem will be of maor
importance--alibeal dtate exists independent of civil society. Instead, pditics inthelibeal
stateisreduced to administration: to discussion over the best means to reach an agreed-upon
end. Inthelibera state, politicsisnot about collective ends, national purpose, or achievement
of the good life. Instead it is limited to rdativdy noncortrovesial topics such as how to
increaseeffidency so asto allow private citizens to pursue private wealth or whatever such
wealth can bring.

Such discussion, of course, need not offer any particularly active role to the
population: it may well be best done by the public-minded eliteof the Federalist Papers, the
brain trusts of the New Deal, or the judges and economists of the Chicago School, with
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eections serving mainly as a check on potentia drift of the elite away from its agency role
(that is, to prevent corruption). Alter natively, politics may continueto exig as a sort of log-
rolling alocation of divisible goods in aroughly proportional way. [FN83] In @the event,
however, politics in the classical sense--as a public discussion of who we are and a public
creation of public values--should simply disappegr.

Furthermor e, even if actual politics suggests that there is no general agreemernt on
the ends of the state, this tradition suggests that the problem is still not one for politics.
L egitimategovernment is that towhich rational men would agree, in the subjunctive, not that
to which actual people do agree, since the latter agreement is likely to be distorted by the
unfair power reations of the historical past. What is needed is a correct understanding of
whatrational individuaswoulddoinafair bargaining position. That, again, isnot anissuefor
actual messy politics, but rather for expertise—of philosophers and perhaps judges. [FN84]
In the event, however, it has proven difficult to specify a role for government sufficiently
limited to satisfy these theor etical requi rements yet robust enough to alow a decent society.

Where unity is not available or imposed by boundary drawing or agenda setting, the
socid choicetheorists have pointed out another level of difficulties: the best available group
aggregation technique, voting, leads to inconsistent and often perverseresults. [FN85] Even
if it is sdlf-evident that majarities should prevail over minorities, ance procedural decisians,
agenda setting and boundary drawing appear to determine the resuts, democracy loses its
legitimacy.

In corporate law, much o the disaussion of the fundamental principles that
sharenolders do not cortrol the corporation, may not initiate even fundamental changes, and
may not even vote on ordinary ones centers around anaogous problems. when or whether
decision making by management on behaf of a presumably diverse group of investors and
other corporate participants is legitimete. If corporate speech isto becorporateat all, there
must be a dear explanation of how the group decision legitimately can bemade. [FN86]

C. The Leadership Problem

Herel refer to Michelss Iron Law of Oligarchy: the activistsin any group will
always end up speaking and acting on behaf of the group, and will aways be different in
critical and significant ways fram their followers. [EN87] So the leadership of [abor unions
is significantly more likely to vate Demoaratic (in the United States) or Labaor (abroad) than
the rank and file. [EN88] The leadership in religious organizations is likely to take a
significantly different view of the religionor religious issues than ordinary church menbers:
at aminimum, in most church or ganizations theprofessionals or leadersarelikely to view the
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church as more centra to ther lives than will those who are less fully involved. The
leadership of ethnic organizations systematically vaues ethnidty differently from the
mermbership. The interests of corporate managers are less than perfectly digned with those
of shareholders. And so on.

D. The "Exit" Solution

The boundary, aggregation and oligarchy problems are problems o al group
activities, both of intermediate institutions and of the state itself. Nongheless, for mast
voluntary organizations, they are managesble problems, limited in thdr effects by the
ordinary processes of inter-and intragroup politics and competition.

When the NAA CP speaks, its |obbying activities must be at least roughly corr elated
withthe views of its contributors--atherwise they would ceaseto contribute. Smilarly, if the
problems of aggregation, boundaries or oligar chy cause a political party, achurch or other
intermed ateinstitution to drift too far from theviews of its constituernts, thoseindividualsare
likely to cease supporting the group or to break off fromit to form anew one.

In Hirschman'swel | known analysis, the problems of boundary setting, aggregation
and oligarchy are dl problems of "voice." [EN89] Voiceg in Hirschman's analysis, refa's to
the interna political mechanisms by which participants direct the organization--voting,
participation, debate and other methods of influencing or changing the leadership of the
organization.

But institutiona politics or "voice" is not the only method to contrd a voluntary
organization. Where the problems of aggr egating individual desiresinto collective action ae
not adequately resolved--that is, wher e participants find they need a"voice" but do not have
it--participantswill smply "exit" fromthe arganization. Thet is, they can leaveand start a
new onethat better reflects their goals. [FN90] By tranderring ther support to organizations
that happen to meet their needs, individuas (in the aggregate) can control the relative
strength and viability of institutions even when they haveno internal, institutional political
voice at all. [FN91

Voice and exit, thus, roughly correlate with political and market methods of control
over an organi zation, or, to use ametaphor from adifferert field, designand evolution Voice
allows the participants to conscioudy control and design an organization; exit (when
combined with compdition) allows them to cortrol the system by market or artificial
seledion mechanisms.

Assuming that we infact have afairly broad selection of organizations with which
people can affiliate, and leaving aside the various market failures, it ssems safe to assume
(in the absence of information to the contrary and for most purposes) that any given
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organizational leadership continues to represent to a reasonable degree of accuracy the
views of thase who havechosen to contirue to affiliate with the organization. Even if we see
drong evidence of problems in "voice" we may assume that the "exit" mechanism of
atificial seection will keep the leadership relatively representative.

E. The Limits of "Exit'": Market Failures

It is relatively easy, however, to identify instances where this comfortable story of
evol utionary pressure solvi ng the design problems of Michelss Iron Law of Oligarchy and
Arrow'svoting paradox will break down The special status of state politicsin liberal theory
is perhaps the best known example. There is a key difference between the state itself and
the nonstate groups over which it presides: the natura process of competition, growth, and
decline that prevents other organizations from moving too far from the views of their
constituents may work differently when the group is the state itself. Most obvioudly, it is
extremely difficult, if not always impossible, for citizens to smply leave the state and join
another one, sothe "exit" option islesslikely toprovideany useful control on theleadership.
[FN92]

Similarly, othe organizations may be able to free thensdves fromtheir constituents
in other ways. Indeed, some organizations may not have any obvious congtituents at all:
consider, for example, afully funded foundation. As a formal matter, afoundation operates
under the direction of its trustees, and they operate under the direction or control of no one,
other than their (largely unenforceable) fiduciary duties to the foundation's purposes or
bendiciaries. Voice may fal as a mechanism to control such an institution, because other
than the trustees, no one hasany authoritative vace atall. Exit, in thisinstance isirrdevant:
if trustees or staff menbers attempt to control the organization by leaving, the likely result
will be that they will be replaced by newcomers more in line with the institution's current
direction. Donors denied a vdce may stop donating (exit), but that may have little effect if
the institution is already well-endowed The institution, then, may be best understood as a
sdlf-perpetuating entity relatively independent of any influences outside the board room,
controlled only by the trustees and their sense of obligation to the foundatior's purposes.
[EN93]

Another common "exit failure" arises when an ingtitution that exists and maintains
its base of support because of one activity is ableto enter into othe areas as well. [FN94]
Condder a fraternal orgarization that provides a significant economic bendit to
members--financially significant networking, di scount insurance or r oad-side assistance, for
example (instances of organizations arguably fitting this model might be the AMA, ABA,
AARP, AAA, Rotary, and so on). Even if the organization aso engages in significant other
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activities-laobbying or political advocacy, for example--the enticement of the economic
bendfits may induce members not to exit if the tatal package is attractive, even if the
advocacy elements are not.

Moregeneraly, organizationsthat offer adiverse package of attractions may be able
to mainain large memberships (i.e., avoid exit) even though a significant part of their
membership disagrees with various activities of the organization. The inducement to remain
need not be finandal: many religious organizations, for example, may attract members for
reasons that have nothing to do with the pditical gance the organization takes. Thus, if
representation or "voice' mechanisms break down (or, in hierarchical organizations, never
existed), the organizational gance may vary quiteradically fram the views of themembe's
without any significant exit. There is some evidence, for example, that the official views of
Jewish communal institutions on Israel-related issues are quite different from the views of
ordinary Jews, that the diff erences between the political positions of the mainstream liberal
Protestant organizations and the conservative ones are more extreme than those of their
respective congregants, and that the Catholic church's official view on birth control is not
shared by most American Catholics. Relatively few people, however, are likely to exit these
ingtitutions because of these disagreements, and so the Iron Law of Oligarchy and other
representation problems can blossom into their full glory.

This points out another issue--the problem of materiality or bounded rationdity. For
amember of a churchor the AARP, the political activity of the organization may be smply
immaterial: thereason why theindvidual joinsisfor fdlowship, salvation, or discounts, and
political actionis simply not alarge enough part of the package to determine the membership
decision. Accordingly, theindividual rationally may decideto subsidize pditical activity with
which she or he disagrees-—-or even to remain ignorant of it--in order to obtain the other
benefits of membership.

However, political activity that is immaterial rdativeto any gven menber may be
quitemateria inthepolitical sphere. Put crudely, politicians, and political lobbying, are cheap.
One percent of the organizationa budget will be immateriad to most organization
members--indeed, in the corpor ate world, it woul d not even appear in public disclosure. But
if thebudget is large enough, it will generate avery large and powerful 1obbying force that
isnot immateria intheleast in the political sphere.

F. Voice and Exit Summarized

To gereralize, then, unconstrained exit will pressure organizations to reflect the
views of their congtituents to a reasonable degree. Organizations that depend on ongoing
fund raising o menbership for their support and that engage exclusively or amast
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exclusively inpolitical, speechandlobbying activities fitthismodd best. Exit will assurethat
the organization continues to represent most members most of the time, even if it is not
possible for any set of palitica activities to match the opinions of all members at any time.
Thus, when the ACLU supported the rights of Nazis to march in Skokie and its congituents
disagreed, it lost a vast proportion of its membership. [FN95] Presumably the remaining
meamba's and theleadership then became better digned. | mportantly, then, we can assume
to areasonabledegreeof confidence that most of the time pditical arganizations of thistype
will represent their membe's even if theorganization has no intenal denocratic procedures.
The Court was correct, therefore, in dlowing the NAACP to assert the free speech rights
of its members in the saminal cases that began the expansion of the First Amendment to
include corparate entities. [FN96

At the oppasite end of the spectrum, an organization that as its primary activity
provi des valuable and dfficult-to-dotain services for its membea's may then find its political
activities relatively unconstrained by the threat of exit. For example, one might fed obliged
to belong toa professional organi zation regardless of itslobbying adivities simplyin order to
obtain professional insurance at a reasonable rate. In that case, exit will not constrain the
organization's political activities, particularly if they are smal from the perspective of
membersreative to its primary focus. An outsider, then, should have no a priori reason to
believe that the organizational view on any given issue reflects the views of the
membership--adetailed investigation of the interna representative mechanismsis necessary.
In light of the problems of bounded rationality, oligarchy and the like, even apparently
representative governance schemes may not be enough to assure that the leadership and the
membership remain on common ground.

IV. Corporations as Group Speakers

A. The View of Corporations as Groups

The clasgc critique of corporate speech treats cor porations as a group like other
groups, subject to thefailures of representation described above.

On this analysis, carporations are urderstood as represanting their shareholders.
Both voice and exit problems have been identified. The exit problems center around
materiality and bounded rationaity: shareholders "join" a corporation to make money, and
provi ded that carporate lobbying or other political activity does not haveamaterially negative
effect on profits, they are likely simply to ignore it regardless of whether they agree or
disagree.

21



Essential Speech. ©Daniel JH Greenwood 1998

Other scholars have emphasized, in various contexts, that the vace problems,
particularly problems of inconsistency and cycling in aggregating individual shareholder
preferences, might lead rational shareholdes to give great dscretion to managers.
Conversdly, the great discretion given to managers may place them in a position in which
they can abusetheir authority to cause the corporation to act in accordance with their own
views evenwhen those areclearly in conflict with sharehdde viens. [FN97]

While | am not awar e of any attempt to discuss boundary problems in the specific
context of corporate political activity, the issue has been hotly debated elsewhere in
corporate law. One trigger for this discusson has been the dtate law innovation of
"constituency statutes." These statutes create limited circumstances, gererally restricted to
hogtile takeovers and similar transections, in which corporate boards of directors are
authorized to invoke the interests of nonshareholder participants to avoid what would
otherwise be clear fiduciary duties to shareholders. While none of the statutes actually
creates any enforceable rights for these nonshareholder corparate "stakeholders,” the very
acknowledgment that the cor poration might i nclude disenfranchised groups necessarily gives
riseto quegtions regarding the proper boundaries of the corporation and questions regarding
whether subgroups may be "silenced.” [FN98]

The nexus-of-contracts theory of corporate personality, which reduces the
corporation not to agroup of shareholders but to a moment in the market, has much the same
effect. [EN99] If employees, bondholders, cusomers, reichbars or ahe stakeholders are
consider ed part of the corporation, or if the corporation is seen not asthe shar eholders joined
together but as a nexus of contracts inwhich employees can be thought o as hiring capital
just as easily as the other way around, then the boundaries of the corporation are no longer
clear. With boundaries that may include nonvoting members, the broader corporation
limitation of the franchise to shareholderscreates an obvious primafacie problem. [FN100]

In the speech and political activity context, then, the primary boundary problem is
this: if a caporation is deemed to include more than merely its sharenolders what
mechanisms assure that corporate actions will be representative of those nonshareholder
groups?

A second boundary issue has arisen with the increasng awareness that some
extremely powerful shareholders pursue intereststhat gopear to becortrary to theinterests
of the classc fictional shareholder. The much reviled short-term speculators and
arbitregers--more properly, al the true portfolio investors--often do not seem to have the
interests of the firm at heart and often seem to have the market powea to coerce
corporationsto act according tothdr views rather thanmoretraditional ones. Indead, rational
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portfolio investorsacting to maximizethereturns totheir ownfictiond shareholders will often
act asif they rgect the norm of profit maximization at the firm level or even the separateness
of different firms. if Bell Atlantic profits a the expense of U.S. West, a diversfied
shar eholder holding both firms loses out to the degree that consumers gain. For the portf olio
investar, the only rdevant boundary is between publicly traded seaurities (all of which can
be thought of a single firm) and everything else. T he obvious conflict between the classic
notion of a shareholder as a being with no interests other than its stock in one firm and the
market reality of portfolio investors seeking to maximize returns to ther own fictional
shar eholders drives much of modern cor porate law. As a boundary issue, it is expressed by
guestioning whether arbitragers or important portfolio investors ought to be deemed "true"
or "real” sherehddes. [FN101]

Each of these ana yses treat s the corpor ation as essentially similar to othe groups
and organizations that partidpate in our pditical life. Corporations may be well along the
spectrum towards the unrepresentative end, due to agency problems or materiaity and
ratioral ignorance (although the ease of exit--the ease with which one investment can be
replaced with another similar one-might suggest that even small differences may become
salient). [FN102] Corporations may have more features of "exit failure' than many other
organizations, due to the importance of the profit motive as the primary reason investars
participate (although the emotiona ties of most shar eholdersto their shareholdings are quite
minimal and shar eholder ease of exit, in terms of collateral consequences, is greater than in
almost any aher institutionalized group). [FN103] Business corporations may be better able
to overcome free rider problems. They may have more money (although, of course thee
are poor corparations as well as rich ones, and rich indviduals as wdl as poor ones).
[EN104]

But regardless of whehe they attack or defend corporate speech, these critics
fundamentally agree that the problems of corporate speechare simply those of pditicsitself.
All political coalitions and attemptsto aggregate individual views through politics face these
problems--while business cor porations may have the problems in greater or lesser degree
than some otha organizations, the issues that corporations face as political participantsare
similar to those that any codlition of any variety faces. These views, in short, agree that
businesscorporations properly are classified asintermediate i nditutions, similar to the other
"factions,” interest groups, fraternal organizations, and coditions that make up civil Socigy
in a demacratic republic.

B. Corporations Represent Only a Fiction, Not a Group
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The fictional shareholda view is sgnificantly different. Corporate political
participation isdifferent in kind, not simply in degree, fram the participation of other groups
or individuas. Any coalition of individuaswill suf fer from the various problems of voice and
exit, the problems df boundaries, aggregation, consistency, saliency and so on. Corpor aions
have an additional and significantly different set of problems. they are legally required to
represent not a group of people but a legally ddined set o inteests--the interests of a
fictional creature called a shareholder that has no associations, economic incentives or
political views other than a desire to profit from its connection with this particuar
corporation.

Corporate positions are not determined by debate and struggle among a group of
people to define boundaries and manipulate interna procedures, to persuade each other or
outmaneuver each aher, inthe manner o ordinary politics and ordinary intragroup struggle.
Instead, corporate positions are determined by fiduciaries who are obligat ed both to set aside
their own views and to ignore the actual views and interests of the other people involved in
the corparation [FN105]

Because corporate policies are not dgermined by politics, the corporation can
become apeculiar type of monster or robot: anorgani zation on automatic pilot with nohuman
in a position to call it back fram its logc to the road of moderation [FN106] Similarly,
because corporate decisions ar e made by fiduciarieson behalf of fictional shar eholders, they
reflect only anarrow and one-sided aspect of the human beings who stand behind the shares.
Of course as the group theoristsfrom Michelsto Crenshaw poirt out, any group tends to
emphasi ze one aspect of the per sondlities of the people who make it up and to suppress other
aspects of their multifaceted identities [FN107] But a political party or political pressure
group dso mud be regponsive to the oconvasations struggles and views of its
participants/membes: otherwise the members will vote out the leadership or just leave and
the organization will wither and die. A business corporation, in contrast, exists independent
of the particular individuals who stand behind its shares; individual political views will be
filtered out long befor e they can influence the cor porate stance.

C. Fictional Shareholders

State corporate law requires corporate directors to set aside their own personal
interests and views and to manage the company in theinterests of "the corporation andits
shareholders” It is this requirement that corporations be managed in the interests of their
shareholders (Ieaving asidethe irteresting issueof what theinterests of the corporation itself
might be) that lends surface credbility to theideathat corporations shouldbe seen asgroups
of shareholders.
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Corporatelaw iscentrally about agency--but a peculiar agercy that looks neither to
the views nor the actual interests of the alleged prinapal. Corporate law excludes the actual
shareholders from cor porate governance, bars managers from considering actual interests
of the shareholders and then considers this situation entirely unproblematic. In this section
| explore the paradox of agency law without agency problems: in section D, | explain the
implications far corporations as speakers.

1. Excluding Actual Politics

First, thebusiness carporationis extraordinarily certralized Asarule shareéholde's
are barred from governing the firm directly; state law requires that the directors, not the
shareholders, manage the firm. Indeed, federal law has often (though not aways)
congtrai ned shareholders from usingthe praxy machiney to mount even advisory campaigns
on meatters o ordinary business decision making. [FN108]

Thus, shar eholders, who under ordinary principles of demacratic theory, agency law,
or even "best interests’ theory might be viewved as the best saurce of information about
shar eholder interests, are systematically excluded from the decision-making process. While
this exclusion has someiimes been explained on division of labar grounds, it isimportart to
note how far it goes: even to the core decison that every shareholder must make.
Shareholders, if they have no other expertise, must at least be speciaists in determining
whether to buy, hold or sdl shares. Yet, the Ddaware courts have clearly and consistently
stated that a Board must exerciseits own judgment in determining whether to sell the firm--it
may not delegate even this most shareholder-of-all- shareholder decisons to the
shareholders [FN109]

Similarly, directars--unlike paliticians, for example--may not fulfill their duty by doing
just what they wee elected to do. A director elected on a platform promising a particular
course with respect to managing the firm must nonethel ess continue to exercise independent
judgmert; a Contract With American Shareholders requiring the director to follow the
expressed views of the voters would be void and a breach of the director's duty. A director
eected by a specific faction is required, nonetheless, to represent the interests of al
shareholders not merely the electors, evenwhere thereare clear distindions. [FN110]

In short, then, thelaw seems to assumethat the actual views of the actual individuals
who, directly or more often indirectly, stand behind the corporation's shares are legdly and
practically irrelevant. Shareholder s are treated as if they ware minar wards of a Dickensian
trustee or the proletariat under the guidance of a Leninist vanguard, unable to speak for
themselves.

2. Excluding Actual Interests
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But that is nat al. Na only are the expressed viaws of the shareholders irrelevant,
but thar actual intaests are as wdl. Shareholdings in American corporations are
concentrated, in the sense that asmall number of individuals and institutions contr ol the bulk
of the publicly traded shares. But they are quite dispersed in a sense more relevant to my
discussion: roughly half of all Americans own stodk directly and even more do soindirectly.
I nstitutional shar eholders, which together hold over half our outstanding stock, [FN111] for
the pur poses of this Article shoul d be viewed asthemselves corporations (or corporation-like
entities) acting on behalf of their own bereficiaries. Those bereficiaries include every
Amaicanwith apension, a401(k) plan invested inmutual funds, or an equity mutual fund--a
large crowd indeed, and one that is not nearly so dominated by a smal segment of the
ultrawealthy as is direct stock-holding. Additionaly, a significant part of the stock of
Ameican corporatiors is held by fareigrers. In short, it is reasonableto assume that both
shar eholder views and shar eholder interests are more or less as diverse as the electorate's
(or at least the more affluert half or two thirds of the dectorate).

Now, one might say that whatever else shareholders want in the rest of their lives,
surely they all wart higher share values. [FN112] But human sharehdders who are also
neighbors or employees or customers or friends may have otha commitments beyond an
extranickel in the quarterly dividend. Even on purely economic issues, since shareholdings
in this country are not only wide but shallow, many sharehol ders will find that their basic
interests are aligned more with employees, stability a custome's than with the highest
possible value for their shareholdings: adecreasein your phonebill islikely to beworth more
to you than the commensurate drop in the price of the tdephone company shares held by
your pension fund. Only for eign shareholders with little connection to the American economy
or politics beyond their shareholdings approximatethisconventional image of a shar eholder
always intereded in higher stock returns. [FN113]

Nonethdess, despite the obvious diversity of sharéholdea's, ndther corporate
management nor courts ever find it necessary to determine who in fact are the adual human
beings behind the shares of a corporation prior to discussing theinterests of the shareholders.
Rat her, corpor aions are managed asif shareholders were d | the same.

Clearly, then, corpor ate law contemplates avery different sort of politics within the
corporation than we know outside of it. In ordinary politics, we rarely assume that the
(entire) people has a single interest; rather, assertions of such a unity are generaly rightly
regarded as dangerous precursors to totalitarianism. Only fascists, Leninists, and perhaps
some who think they have privileged communication with God believe that thereis aninterest
that everyone shares and that the pditical dite is required to pursue without regard to the
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actual views of the citizenry. Inside the corporation, in contrast, the Vanguard of the
Shareholding Proldariat is nad merely entitled but required to act in the class interest,
regardiess of any fase consciousness that might lead the actual voteas to othe views.
[FN114]

The paradox of this Leninist politics of the corporation is compounded by thevery
fact that has led most theorists to dismiss it asa problem. I n actua votes, most shareholder
elections arewon by margins found in ardinary politics only inthe plebiscites of Napoleonic,
fascist, communist and similarly undemoaratic regimes. That is, sharehdde's appear to act
as if they really were all the same, with a Rousseauian geneal will or a Leninist class
consciousness. Within the confines of corporate law, then, discouragement of shareholder
participation seemsenti rely appropri ate: shareholder votes, which areenormously expensive,
arealmost invariably predictablewithout regard to any information about the actual vaers.
In the absence of an immediate prospect of a cash payment, management wins. With cash,
the side that off ers the most cash wins by the same overwheming margin. In short, not only
does thelaw presume that shar eholders are monolithic--shareholders act asif they were. But
they are us, and we differ on almost ever ything important; how can this be?

3. The Poverty of Agency-Cost Theory

For over half a century, since Berle and Means, the central theme of academic
corporate law has been agency failure (although the jargon is newer). But the agency
problems with which carporate law schdars have concerned themsdves are staggeringly
primitive: the concern of corporate law is agents who act in bad faith, who steal from their
principals or aresimply incompetent.

The problem of corparate speech is a problem of rde morality. The actual
speakers--the lobbyists, advertising copy writers, lawyers, executives, and publicists who
speak on behalf of the corporation--speak as agents, not on their own behalf. That is, their
roles demand that they set asde their personal views and act as professionals, seeking the
mog effective meansto promote their dients' views. [FN115]

Speech by agents is not unusual. Indeed, it is Smply a special case of the
representation of anotha's interests, an inherent aspect of professional service Many areas
of law and professional ethics struggle with the problems of under standing and interpr eting
clierts--these have been the central issues, for example, in the fidds of medcal ethics
(determining how best to care for patients when patient and doctor disagree on the best
course, or when it is difficult or impossible to determine what the patient warts); famly law
(especially in the area of representing children who are considered unable to decide for

27



Essential Speech. ©Daniel JH Greenwood 1998

themsdves); poverty law (where much ink has been spilled insisting that attorneys not
substitute their own judgment for that of their clients), and so on.

In geneal, thelegal and ethical rulesfollow a consistent pattern: the professional is
restricted from making value judgments for the client, but instead is directed to find the best
way to pursue the client's goals. [FN116] Brokers are to take as given a client's risk
pref erences and financial goals and find the best way to reach them. Lawyers "zedoudy
assat () the client's position”: [FN117] the objective to be sought is for the dient to
determine, not the lawyer. The client, not the lawyer, sdtles a caseor takes aplea. [FN118]
Similar distinctions between the goal--which is the client's--and the means--which are for the
professional to determine--underlie the informed consent movement in medicine. Judges
attempt to interprd statutes, contracts, estate plans and congtitutions in accordance with the
intent of their authors, setting aside the j udge's own pref erences to the degr ee possible.

The problems, similarly, follow aconsistent pattern; they fallintotwo categories. The
conceptually more difficult problems are the interpretative and communicative ones: how
does the professional figure out what the client's goals are, especialy when the client may
not know or able to communicate them? [FN119] What does it mean to fulfill contractual
intent, when the contracting parties neve considered the issue? How do we know what an
incompetent person, at the end or beginning of life, would want a doctor to do, if the person
were capable of wants at all? [FN120] Does Congress have a collective intent, and if o,
how do we identify it? What can a poverty lawyer (or a doctor) do to ensure that it is the
client's goals, not the lawyer's (doctor's) preconceived notions of what those goalsare likely
to be, that drives the litigation (treat ment plan) ? These are all issues reati ng to the problem
of determining the goals of clients, who often ar e inconsistent or inarticulate in setting and
communicating them. [FN121] Theissuesare, on anindividua level, precisely equivalent to
the problem o politics on a cdlective level: creating an agreed-upon set of goals.

The second set of problems are those of administration. Administrative problemns,
in turn, aso subdivide into two basic categories. The first is the problem of technical
expertises given a goal, what is the best way to reach it? The second is the problem of
corruption, [FN122] or in the modern jargon, agency costs. how do we ensure that the
professionals in fact are pursuing the goa they are supposed to aim at, rather than, for
example, simply lining their owvn podkets?

The corporate law literature has limited itself to only these adminigtrative parts of
the agency problem. Business organizations shareall the problemsof administration, and the
enormous literatures o corporate finance, managerial technique and carporate law are
devoted to solving them. But the problem that is centra to this Articleisthe one that remains
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even when administration is perfect: that of politics, of setting thegoal, rather than reaching
an a ready determined one.

Thereisnodiscussion in corporate law, unlike family law, professional resporsibility
or medcal ehics, o how the agent acting in good faith is supposed to figure out what the
client's interests are, or of how to act when the professional's assessment of the client's
interest differsfrom the client's. "Beyond the Best Interests of the Shareholder” has yé to
be written; there is no advocate of shareholder autonomy seeking to "return” control of the
large corporation to the actua humans behind its shareholders. Indeed, it is difficult to
imagine even what such atheory would look like. A publicly traded firm run by the humans
behind the shareholders would be neither firm nor corporate, as shareholders of varying
abilities or commitments continually shift in and out of ownership positions.

For corporate law and corporate finance, the interests of the shareholder are the
subject of expert articles full of mathematical symbols: logical deductions rathe than
philosophicd meditations or attemptsto bridge the communi cation gap between professional
and client. Clients in other areasof the law are different and complex, sometimes even
conflicted and inconsistent. The shareholder is not. Agency cost theory thus treats the
interests of shareholders as deeply unproblematic and deeply antipolitical. In contrast to the
goal debatesof pditics, corporate administration centers on how to get there, not where we
aregoirng. Given the diversity of shareholders and given the broad impact of corporations on
our civiclife, thisis again puzzling and implausible. Why are we suddenly all the samein just
this one aspect of life?

D. Replacing Politics with Administration

| have argued that the fictiona shareholder is the resolution to the paradox of the
unchanging and monoalithic firm fronting for a shifting and amorphous mass of sharehdders.

FN123]

Politicsis suppressed in the corporation. The agentsof a corporation speak on behalf
not of agroup of human principals who more or less consistently consider conflicting goals,
apply some more or less imperfect decision-making procedure and reach a collective
conclusion about which to pursue, but rather on behdf of alegadly mandated principle,
one-sided and dear voiced. The cacophony and polynomiad politics[FN124] and individual
psychology [EN125] is silenced, replaced by a single, conflict-free, essentialy unified,
entirely consistent, and therefore utterly inhuman, god. T he humans who stand behind the
shar es have various and conflicting goals, as all people do: they wart their sharestoincrease
invalue, of course, but they may also want decent jobsfor their kids or neighbor s, attractive
and saf e cities, a clean environment, and other things that, from time to time, conflict with
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the increase in value o their shares. The corporate law system elimirates all these
conflicting goals, leaving the agentswith a smple and clear directive: maxi mize shareholder
value [EN126]

The shareholders onwhose behal f theboard of directors requiresits hired underlings
to speak are not human beingsin the full multiplicity and variegated splendor o post-idertity
(or even pre-idertity) politics. Indeed, the shareholders whose needs are served by the paid
agents of corporate speech are not human at dl. Rather, they are legal fictions, created by
the law (with the help of the market), whose one-sidedness makes the essentialism of the
most essentidlist of identity politics ook like Foucault in sexy dressed drag. This sharehol der,
unlike thehumans behind it, is aninvestar, pureand simple: it seeksto maximize the present
discaunted value of thefuture reurns onits hddings. That isit.

Because the fictional shareholder has only one god, it need make no value
judgments. Politicsis simply umecessary, or, at least, smply areflection of the problems of
imperfect knowledge and limited rationaity in the world. Were all (fictional) shareholders
fully informed and fully rational, they would all agree--quite unlike ordinary citizens, who
would gtill have to decide what kind of asociety they wish to livein even if information were
free. When people agree on the goal--as the fidional shareholder does by virtue of its
stripped- down essantialism--politicsisjust administration; just ametter of setting theexperts
to work and ensuring (as carporate law has tried to do since Berle and Meaans) that the
expeats work far the dient and not (just) themselves. Where goals are al agreed upon, the
only purpose of democracy is to pdice caruption. Since most agents are not corrupt, most
elections will be overwheming, most clients will defer most of the time to the expert
prof essonals, and corporate law's model makes sense.

The Hobbesian foundation, however, is the underlying agreement that as
shareholders, dl investors, what ever ese they may believe inothe areasof their lives, agree
that the only important goal is the maximization of the discounted present value of the
risk-adjusted cash flows associated with their stock. The law eliminates al other possible
purposes. Shar eholders, except by unanimous vote, cannot change the goal or values of the
corporation. A mere mgjority of the shareholders smply has no authority under modern
corporate law to manage the firm, or, more particularly, to direct the managers to give any
significant weight to any value other than shareholder value maximization. This legaly
imposed unity of purpose istheundepinningfor the wholestructure [FN127]

Maximization of shareholder valueis(lar gely) atechnical problem of administration,
not politics. Accordingly, once this goal is accepted as the decisive directive to which
corporate managers must respond, it is entirely appropriate to disempower the actual people
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behind the fictional sharéholder and |eave the management to the managers Technicd
decisions--unlike valuejudgments--are best |t to theexperts.

Corporate law, then, replaces politics with administration. The role of the (real)
shareholdersisto policethe problemsof administ ration: gr ossincompetence, self-dealing, and
the other problems of agency costs.

Because the people behind the shares have no practical authority to vary the single
goal on behaf of which corporate managers must act, corporate speakers are agents
answerable to a principle, not a principal. The managers role-like that of any
agent--requires them to restrict their attention to means rather than ends. However, unlike
other agency relationships, here there is no human principa who can conclude that the time
has come to change the balance or modify the goal. Only if corporate agents violate their
role obligations will the corporation ever corsider any good other than share value
maximization.

1. The Inhumanity of the Fictional Shareholder

Thefictional shareholde isnot completely anodernist fantasy of internal unity. That
would be too much to ask even in the political core of the liberal marke place But its
variegationis quite limited. For virtually al purposes, thereisonly one significant variation:
sometimes the law (and nearly always the market) views the shareholder as a diversified
investor with only a small part of its wedth invested in the securities of the parti cular firm,
but moreoften thelaw (and nearly always managers determining their role obligations) views
the shareholder as undiversfied, al of its wealth (the present discounted value of which it
always seeks to maximize) tied up in the security in questi on.

Sometimes the differ ences between the diver sified and the undiversified shareholder
areenormously important--indeed, they drive much of thelitigated controversiesin carporate
law. Diversified and undiversified investors thetheories of corporate finance tell us, have
radically different views of risk. [FN128] Managers seeking to act in the interests of their
shareholderswill thirk quite differently about their role obligations depending on which of the
two visions o the imaginary shareholder they have in mind. Likewise, the cases offer
instances of courts confusedly switching between the two essances using oneto justify one
result and the ather to justify a different one. [FN129]

However, for the purposes o this Article the two verdons of the fictional
shar eholder are more aike than dissmilar, and both are essentialy inhuman. Since the
fictional shareholder isjust aninvestor, it isimmortd and timeindifferent--the mar ket alows
any investor to transfor m future income into present income, short taam gainsinto long terms
ones, and so on, simply by applying the carrect discount rate. It is context indifferent--since
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money is perfectly fungible, a pure shareholder is indifferent between money earned in Salt
Lake City or Cambridge Flint or Manilla. It has no commitment to perticul ar enterprises: so
long astheinvestnent is on the capital frontier, offering the appropriate risk adjusted rat e of
return, one project is as goad as any ather. Tin cars and insurance, nens magaznes and
amusement parks-what the company does is a matter of entire indifference [FN130] It is
univesalistin the modernigt, not the pogt-identity, sense: thefictiona shar eholder r ecognizes
no boundaries, professes no nationality (or, more precisely, will change nationalities at the
current or future monetary exchange rate), has no religon, no community, no union, no
gender and, oddly enough, no class: the invested funds of the unions are no different from
the invested funds of the capitalists against which they struggle. It is, in short, radically
uncommitted, cosmopolitan, deracinated, tied to no religion, language, nation or community.

FN131] Perhaps most impartant for bargaining purposes, the shareholder is fully
mobile--able to leap bor ders (and pr ofessions, commitments and projects) at a single bound.
[EN132]

This shareholder is afiction--not in the sense that it is not real, but in the sense that
it is a unidimensond sory that can be told by another. Any competent professional can
imagine and represent shar eholder interests without worrying about listening to the human
beings behind the shareholder speak for themselves. Indeed, given that most of the human
beings at issueare na competent prafessionals, theprofessional s generally canarticul ateand
pursue (fictional) shareholde interests better than the (human) shareholders themsdves.
That, after all, iswhat they are paid, handsomely, to do.

The fictional shareholde is quitered, at least in its portfolioversion. Itis Fidelity's
Magdlan Fund, or CalPERS, or, closer to home for most reader s, the TI AA-CREF pension
funds, required by law and the market to act in the interests of their own fictioral
shar eholders--namely you but not you, a stripped down version of you and others like you
reduced to nothing more than the desire to be as rich as possblein your (never quite
arriving) [FN133] retirement. It is on behalf of the interest of this stripped down person that
the prof essonally managed funds, and the professionaly managed corporations the shares
of which the funds hold, will act. Eternally vigilant, mobile, uncommitted to any investment
or relationship, project or community, the professionas search the world over for a higher
present discounted value.

But it is afiction nonethdess, in the classic sense of a legal fiction. When the law
demands that corporate directors and managers manage the corporation in the interests of
the shareholdersand the corporation, it does not mean the interests--let alone the will--of the
actual human, multidimensional, conflicted, polymorphic, committed, split-identitied people
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who are ultimately the legal owners of the shares (or, in our increasingy institutional stock
market, the human, multidimensional, conflicted, polymorphic, committed, split-identitied
people who are the ultimate beneficiaries of the lega entities that own the stock). The
humans ar e not consulted; they have only primitive, indirect and ineffective means of |etting
their perceived interests or actual will be known.

2. Enforcing the Fictional Shareholder's Fictional Will: Law, Stock Listings
and Immateriality

Indeed, as a genera rule, the law explicitly bars directors from consulting
shareholders on issues of business pdicy: business decisions areto bemade by thedirectors
in the interests of the corporation and its shareholders, not by the shareholders or in
accordance with the will of the shareholders. Nor, in determining the interests of the
shareholders, may the directorsplay the roleof a Platonic philosophe king examiningthelife
dtuations of the actual people out there and determining that, whether they know it or not,
thelr interests require some action or other. Directors are directed to act in the interests of
thefictional shareholder, not the humansbehindit. [FN134]

The law, however, is not the most important enforcer of the fictional shareholder.
Moreimportant is the market, mediated through the institutiona investors and the problems
of limited information and bounded rati onality. M arkets work best and most efficiently for
commodities; uniform itens that differ only in a few, easily described features. The stock
market is a classic market for a commodity: one share is identical to another share of the
same company, and, more importantly, for diversified investors following contemporary
investment theory, one company's stock islargely fungible with another's, provided that both
have similar risk-reward ratios. Financid investors, accordingly, need look only at a few,
relativdy easily obtained pieces of information in order to maketheir decisians.

Fully committed and variegated persons have only a limited amount of time and
energy to expend in managing their investments-—-especially when those investments are a
relatively smdl part of their wedth, let alone their persondity. If you have a few thousand
dollars to invest, you are far better off putting your energies into your job or your family
rather than detailed investigations of what is happening to your money.

Accordingly, reasonable people rely heavily on easily monitored proxies when
investing. Investment advisors describe companies in apage or two, and corporate finandal
statements exclude expenditures that are "immaterial” to an investor interested only in the
company'sfinancia future. Most small investors invest via an ingtitution that in turn must
competefor funds based anly onthe most simple information about itself.
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When investors i mit their view in this way, asthey must, themarket makesfictioral
shareholders out of real people. Even an expenditure on political speech, lobbying, or law
refarm that is largeenaugh to have a dramatic effect on the pditical outcome--the telephone
companies campaign to influence the new telecommunications order; or corporate effarts
to retain depletion allowances, affect revisons inthe EPA, or limit liability in mass torts--is
highly unlikely to be asignificant part of the earnings of a large publicly traded corporation.
Investars are unlikely even to learn of the expense. Ordinary accounting principles do not
requirethat immaterial expenses--usual ly defined as five percent of ear nings--be disclosed,
even if they are quite material from the perspective of the political or regulatory process.
Accordingly, the expenses will beinvi sbleto theinvestment community. Evenwerethey not,
information overload would prevent adiversified investor from paying much attention to the
expenditures. In any event, most individual indirect investors would find that their
interest--filtered through the institutional layers--is far too simall to be warth any attempt to
makethar will known. [FN135]

Somdimes, of course, corporate politica activity is public by its very nature.
Lobbying can be done behind the scenes, but law reform often requires persuading the
public--think, for examplg of thecigarette companies’ campaignfor "freedomof choice" But
even when investors are aware of the company's political activities, as they must be in the
cigarette case, they will ignore them.

Condgder an invegor who, like many Americans believes that cigaretes are
addictive and kill their users, or at least make them reek, and that compani esthat deliberately
attempt to make people into dgardte addicts are immoral, o at least distasteful. Such an
investor may well bewilling to avoid direct stock holdings of PhilipMorrisor R.J.R. Nabi sco,
despite a broker's advicethat they have records of autstandng financial performance But
how many such investors would sell each mutua fund that held .5% of its assets in
tobacco- related investments? If the investor holds $2000 in the fund, the indirect interestin
cigarettes is less than $10, a clearly immaterid amount from the investor's per spective.
[FN136]

At the same time that the investor is concluding that avoiding R.J.R. or Philip Morris
is not worth the effort, the other participantsin the process will be forced to set aside their
own personal beliefs. The managers of pension funds or ather institutiona investors, for
example, haveafidudary duty to maximize their own beneficiary or shar eholder value; they
would may well view themselves as obligated to invest in RJ.R. so long as it remains
profitable and the stock remains undervalued. [FN137] Of course, if individual investors
avoid the stock to a significant degree, that act in itsdf may drivedownthe stock price thus
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forcing inditutional investorsto purchaseit (and counteracting any influence the individual
shareholders may have had on themanagement of the comparny). [FN138]

Even if the fund managers do not view themselves as morally or legdly constrained
to set aside their personal views regarding cigarettes, they may well be constrained by the
marke to do so: funds that avoid profitable investmentsare highly unlikely to show up well
on the simple statistical trackings that are used by investors to track their fund manages. In
any evert, fund managers havefar too much information that they are required to assess to
spend much time analyzing corporate lobbying activities that do not affect the vaue of the
investment.

The same story that is true of the fund manager is true of R.J.R. Nabisco's
executives. They should view their ownbeliefs about cigarettes asbasicaly irr elevant to the
job they have to do, which is to make money for their shareholders. Accardingly, they may
view themsel ves as obligated to stay in the cigarette business so long as it remains legal and
profitable. Those who do not see themselves so obligated likely will quit and be replaced by
some who do. [FN139]

Indeed, even if R.J.R. Nabisco were to withdraw from the cigarette industry, the
likely result wauld be that the reduction in conpetition would make the industry more
profitable and attract another, less fastidious, enterprise, with no ultimate change in the
availability of the product. Snce withdrawal is pantless, even those exeautives (or entire
companies of executives) with qualms are likely to conclude theeis not much point in acting
upon them. Just as at the investor levd, then, the market allows no mechanism for thase with
moral qualms to affect the actual behavior of the corporation: so long as cigar ette smoking
remains profitable and legal, the market assures that cigarettes will be produced.

Inshort, thepersonal viewsof al thecorpaorate participants drgp out. Most individual
shareholders will find it impractical to monitor their investments for political positions they
disagree with. Most institutional investorswill bebarred by law from doing so, or if they are
not, they will be bound by market pressures (created by individuals who cannot monitor for
political paositions) to set aside politics. Maost managers will perceive ther duty to be to
maximizesharehdder profitswithout regar d for ot her values; even those who do not will find
that market pressures (created by theingti tutional investor s) will f orce them to do so. So long
asasdignificant supply of managersis availabl e who are willing to do what wetdl them they
are supposedto do, and so lang as asignificant number of investors apply some standard of
materiality in policing their portfolios, theindividua viewsand politics of ind vidual investars
will disappear, leaving only theunidmensional, mondithic fictional sherehdder. [FN140]

E. The Fictional Shareholder Talks
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Corpor ate lobbying is a product just like cigar ettes: so long asit remains profitable
and legal, themarke and thefiduciary duties d corporate directorsand managers will assure
that it is produced. Regardless of the political beliefs of the corporate participants,
corporationswill advocate any politica position that maximizes shar eholder value, evenif the
human beings behind the shareholders disagree, and even if they will be injured in the
smplest economic sense.

If corporate managers are acting as the law and ordinary role morality expect of
them, they will set aside their personal politics and causethe compary to enter the pditical
fray only in pursuit of profit. The decision to lobby, that is, should be made in just the same
way as the decision to build a new factory--by evaluating the risk-adjusted present value of
the expected net returns and comparing it to available alternatives. If it is mare profitable to
convincethe legislature or the regulatory apparatus to remove a regulation than to pay the
fine, or comply with the law, then the firm should lobby, regardless of the maregers private
views about whether the legal change is a good anefor the country as a whole Managers
who view their fiduciary responsibility to their shareholders as requiring them to profit
maximizeto the extent permitted by law will also view themselves as obligated, regardless
of persond bdliefs, to profit maximize by atempting to change the law.

I nstituti onal money managersshouldview theissue of corporatelobbyingin precisely
the same way: they are required to maximize the value of their fund. If theunderlying firm's
lobbying activities are cost eff ective, they should support it, regardless of any personal views
to the contrary.

Corpor ations are managed on behalf of the fictional shareholder with no interests
other than its investments--not on behalf of real people Whenthe corporation enters into
politics, it does so in the same way--on behalf of an imaginary investor with no other
interests. Thisis not the result of our corporations being run by greedy, sdfish semifdons;

FN141] it istheresult of ardinary peopledoing their job precisdy asthey are supposed to.
It is not the result of agency failure but rather of agency success.

But the effect is that corparations cannot speak on behalf of the people behind their

fictioral sharehdders.

V. The Values of Fictional Shareholder Speech
Corpor ations are strange andunfortunateparticipantsin our politics not becausethey
take the wrong positions (although they often will), but because they must think about their
positions in thewrongway. While real peoplemust balance competing values, compare their
own needs andthose o othersimpartant to them, and make difficult choices between variaus
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aspectsof our too-finite lives, corporations (or the role-constr ained managers who decide for
them) just maximize shar eholder value.

No doubt profit-maximizing is often in theinterests of most of the real people behind
the shareholders. Often amajority of them would also agree. After all, despite the teachings
of some rdigous leaders, most of us prefer to be riche rather than poorer, and diten an
indirect shareholder's only, or primary, rdationshipwith acarporationis assharenolder. Not
all shareholders live within breathing distance of the polluting smokestack, and some of the
distant ores will not care about pollution that does not affect them directly. [FN142]

Indeed, even wherethere is a clear conflict between shar eholder interests and other
interests of the person who owns the shares, the shareholder interest often will bethemore
impartant: many d us are willing to makequite mgjor sacrifices in other areas of aur lives
for an incremental bit of individua wealth or collective economic growth. So my complaint
is not that business cor porations are more likely to end up on the substantively " wrong" side
of a disputethan other political participarts.

Rather, the issue is that the corporation is barred from making the trade-off at all.
Fiduciaries for afictional sharehdder are tdd that they must not think about the tradedfs;
they mug profit maximizewithou regard for the costs in change, overwork, family stresses,
(legal) pollution, and so on (except, of course, to the extent that those factors will have a
result on profits). [FN143]

As arule, this one-sidedness is a good thing--the singular focus of the corporate
structure allows corporatiors to do a singularly good job of the job they do. One of the
reasons why business corporations are generaly better at producing innovative and
inexpensive consumea goads than are government agercies, despite the extra expense of
paying the shareholders, is that the business corporation can focus on production asits sole
job. It does not also have to act as a sodal welfare agency, making jobsfor depressed areas
or in depressed times or for people with depressed credentids, as the government agency
often does. It need not comply with political values of equal accessor civil service norms of
routinized regularity. It isnot answerable to an amarphous political prooess making numerous
and inconsistent demands and providing excessive or insufficient resources for the tasks it
is urged to perform. ThelRS is told simultaneously to colled taxes and to not try too hard
to do so; the Pentagon is given money to spend that it does not ask for and directed to keep
open bases thet it does na need; every government agency is required to follow daborate
procedures to assure that or ders, and jobs, ar e distributed according to politically deter mined
norms of fairness or gpoils. The business corporation does none of this, and so can get the
other job dore. | seeno reason to give up these enormaus advantages.
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But the same onesidedness that makes the business corporation so useful in the
economic sphereis the reason it should be excluded from the political sphere. [FN144] It is
a palitical, not an economic, decision whetha we should promae econonic growth when it
conflicts with multigenerational families, unattractive snails, magnificent redwoods, the
inherent stodginess of somemiddle-aged empl oyees, or any other of the val ue-laden conflicts
that arise all around us.

Business corporations aredi rected by the law to disregard all values aher thanthose
captured in shareholder value maximization; if they are then allowed to influence the law,
they must, by law, seek to change thelaw to allow them to disregard all values ather than
shareholder value maximization. They must lobby to impose externalities--economic or
otherwise--on anyone they can; to exploit market i mperfections wherever they are availabl e
to disregard the needs of customers, neighbors, empl oyees and even investors, whenever
they conflict with the imagined goalsof thefictional sharehdder or its personification in the
institutional investor. The fictional shareholder cares only about its portfdio, we however,
are not securiti es and therefor e do not appear there.

Another way to look at the same issue is this: corporate law succeeds because it
disregar dsissues of regulating corparate behaviar. Tort law, not corparate law, regulatesthe
choices that corporations make between low-cost products and safety, by forcing
corporations to internalize the cost of the accidents caused by their products. Environmentd
regulation, not carporatelaw, regulates the choices that corporations make between | ow-cost
products and environmentd damage. Labor and contract law, not corporate law, regulate the
choices that corporations make between low-cost products and providing decent working
conditions and pay to employees. And so on. Corporate law simply directs the corporation
to profit maximize within the constraints provided by those other areas of the law.

But if corporations are permitted to profit maximize by lobbying to change the
regulations under which they function, corporate law requires them to do so--and thus
threatens the integrity of the entire system.

The position | have taken hereis based on the uncontroversia view that cor porations
are legally obliged and forced by the market to profit-maximize. It follows that they will
intervene in the political processin order to profit maximize. Paradoxically, corporate profit
maximization is not necessarily in the interest of the human beings who stand behind the
corporation's shareholders: many if not all of them will have other relationships to the
corporation, as consumers, employees, neighbors, citizens of a particular town, state or
country, inhabitants of an ecosphere, and so on, that may be moreimportant than their role
as shareholder. The odd result is that corporations may pursue " shareholder" interests even
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when those inerests are contrary to the views and interests of the people who ultimately
own the shares. cor porations are managed in the interests o fictional shareholders not real

people.

A. The Effects of One-Sidedness: Speaking on Behalf of
Uninomic Fictions

Corporations, then, are one-sided participants in the political debate. They are
requi red to use the money available to themto promate share values, even when the interests
of society, or the owners of the shares, areto the contrary, and there isno internal corporate
mechanism to rein in their lobbying eforts when they become detrimental.

And these lobbying efforts often will become detrimental. First, share value is
maximized by organizing society to fulfill the needs of capital. Financial capital is mobile,
diversified and time-indi fferent. As virtuall y every economist would agr ee, capital repr oduces
most successfully when it is allowed to freely move from place to place and project to
project in a never-ending search for maximum (risk adjusted) return. But while humans
clearly have an interest in the multiplication of capital, they have ather interests as well. In
particular, humans--unlike capita --reproduce best with minimal mobility, are never
diversified, often are deeply committed to particular places, peopleor projects, and are highly
time dependent. There is no mar ket that allows a par ent to convert present reading-time with
gmall children into future reading- time or vice versa, the best efforts of the "quality time"
movement notwithstanding.

Second, shar e vaues often can be increased by influencing the legal systemto alow
(or subsidize) cor porat e attempts to externali ze the costs of doing business. If alegal rulewill
increase the part of the costs of pollution, or saf ety, or competition that must be borne by
neighbors, or customers, or competitors, the share of cor porat e profits going to the stock will
increase-- and corporate agents will view themselves as required to support therule.

Critically, the corporation must continue tolobby for theright to externalizeits costs,
even if we are all made worse off as a result and, indeed, even if the humans who own the
shar es bear the burden of the externalization. Nor is this conflict between the values of the
fiction and the rea people likely to be an odd o unusual occurrence: far most purposss,
shareholdes are us. Necessarily, then, shareholders must be bearing the burden of
externalizations. Nonethdess corparate agents acting within thar roles will, indeed must,
smply ignare all coststhat do nat affect stock value Corparations must act as if they wee
lobbyists on behaf of sef-interested foreigner swith no connection to the United States other
than extr acting the maxi mum profit from it--as sort of a self-imposed imperidism.
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Theresult isthat corpor ations entering the political sphere cannot be conceptualized
as groups o citizens Unlike groups o citizens who must always debate the proper and
shifting balance o conflictingvalues, carporationswill pursuea sind e value tothe detriment
of al others. Unlike groups of citizens, no one in the corporation--not the directors, not the
manages, hot the rank and fil e employees, not the shareholders and not the customers--is
in a position to influence the corpor ation's choice of ultimate goal. The goa--increasing the
value of the shares--is set and debate is restricted only to the technica issue of the best
means to reach this degtination, even when the end has long since ceased to justify the
means.

Furthermor g, the internal mechanisms of the corporation, like the externa for ces of
thelaw and the market, encourageits decision makers to set aside their own social, political
and moral commitmentsin order to pursue the corpor ation's goals. As a result, people who
in their private lives might disappr ove of encouraging nonsmokersto adopt a dangerous and
vile habit, extracting rents via distortion of the legal system, externalizing costs of business
onto outsiders, and so on, are again invited and commanded to set those qualms aside. The
professional’sduty isto pursue the inter ests of the client vigoroudy within the bounds of the
law; solongasthe law allows unsafe or polluting (but profitall €) products, or bugness haurs
that are incompatible with raising afamily (but are pr ofitable), a professiona will cause the
corporationto seek such things.

The and ysisis not dependent on a claim that all professionals behave in this way.
Some people, of course, will find the conflict unbearable and will not resolve it by modifying
their personal morality. The usual responsein this case is to quit. But whilethat may ease
the conflict in theindividual'slife, it should have little effect on the institution: he or she will
be replaced by someone who is more comfortable with therole. Similarly, some professionals
will be temptedto dscard the rule that a professona must put aside his or her own views
and act on behaf of the client. While there clearly is significant room for discretion in
corporate management, managers who do not profit maximize are highly likely to see
increases in production costs with associated decreases in competitiveness and drops in
shareprice, endangering both their job seaurity and stock option vdues and makingthefirm
atarget for takeover. Whethe in ddenseagainst such a prospect or as aresult of takeover,
the dternative vaues are li kely to quickly take a digant second seat to the markd's primary
demand for shar e return maximization.

The fina step of the analysisis that the internal mechanisms of the corpor ation do
not differentiate between making money by creating a good product or lobbying the law to
avoid the costs of abad one. A corporationdriven by the profit matiiveis marally indifferert:
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it will labby torepeal theeight hour day or the EPA, ar, alternatively, invest in addtional
automation or pol lution contr ol devices indifferently, based only on a cost benefit analysis of
which option is likely tocost the shares less. It will conpete with a conpetitar, or lobby to
create a legally regulated monopoly, indifferent except as to the relative risk-adjusted
projected net present values o the alternatives. It will adapt to a world of longterm
employment and family wages, or advocate one of employee mobility, over-work for some
and under- employment for the rest, entirely indifferent to effects on children or civil sociey
because those &fects are not reflected in the reurns to the shares.

In each case thecorporation's calculation of relative costsis skewed, for costs borne
by citizens as a whole, or even the human beings who wark for the carporation, buy its
products and ownits shares, are not considered inthe professional’s cdculations--they do
not affect the discounted future returns of the stock. Unlike real citizens, fictiona
shareholders give no weight to values of community, to moral commitments to employees or
neighbors, to working hours that allow parents to see their children, or, indeed, to any cost
that is borneby unsecuritized human beings.

Rat her than a group of citizens, a corpor ation must beunderstood as apot of money
driven to grow, by good means o bad. Now thisis not an unusual daim, and the standard
corporate law response is clear and correct: the great success of corporations is their
onesidedhess. Because business corporations have only one geoel, they need only be
administered. Recreating corporations into political entitiesin order to make tham legitimete
participarts in the pditical debate would destroy thear real valuefor avery questionable
bendfit. Far better to let business do what it is goad at, and regulate it through a political
system freed of the distorting effects of corporate speech. But the onesidedness of the
business corporation does not mean that wealth maximization is owr only value--only that
thee is atime and a place for everything. The proper place for the value debates is in
substantive regulatory law and the politics of ordinary government.

When the pot of money enters the political system, it dstarts the very regulatary
pattern that ensures its own utility. When the pot of money is alowed to influence the rules
by which it grows, it will grow faster, thus increasing its ability to influence--setting up a
negative feedback cycle and assuring that the palitical system will be distorted to alow
corparations to evade the rules that make them good for al of us (to extract rents, in the
economists jargon). If permitted, then, the profit motive will drive the cor poration to lobby
to destroy the very regulations necessary to make it a source of human freedom instead of

davery.
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Corpor ations, then, are properly barred from making political calculations. Having
been freed from pditics, suchan entity can only pervert the political process.

When groups of citizens band together to amplify thear voices--to peitionfor redress
of grievances, as our founding document puts it--they must compromise, discuss, coalesce
and somehow determine the goal or goals they will pursue. As those goals change or those
compromises waver, different pegole will join o leave and the organization will shift,
strengthen or weaken. That is the essence of democracy.

When a corporation Idobies, however, itsgoal is se by law and market: it lobbies on
behalf of the principle of thefictiona shareholder, to maximizethereturns toan imaginary
being with no interests other than its shares in the cor poration. No internal debate, coalition
building or political process sets the corporate goa; the views of the various human
participantsin the firm are largely irrdlevant. Unlike the group of citizens, then, corporation
speaks in a unified voice on behdf of a single principle rather than an ever- recreated
compromise.

The shareholdesof atypical publicly traded corpor ation shift onan hourlybasis--but
it makes no difference. Regardless of the particular individuals who work for or own the
securities of the corporation, the corporation (if its managers are fulfilling their role
obligations) will enter the pdlitical processonly inthe pursuit of profit. Politics, for thepublicly
traded firm, is not war by another means, but business by another means. This is not
democracy at al, but an entrenchment of a particular ideolagy in a position of enormous
power: Mr. Herbert Spencer's Socia Statics enacted into law.

Corporate free speech, in short, is not free but compeled. It serves not the purpose
of increasingthe citizenry's ability toself-govern but the gpposite Allowingcorporationsto
influence the legal environment in which they gperate creates a bureaucratic monster that
determines its own feading schedule. Our servant becomes our master-theinstituti ons that
we have created to help us get rich instead spend our resources to distart our judgments
about what to dowith our wealth, what kind of society we want to be, and, indeed, why we
even valuethis servant. Accordingly, corporate participationin the political debate must be
understood as in derogation of a demoaratic system, not infulfillment of it.

Corporate speech, then, should be viewed with extreme suspicion. Corporate
interferencein the political sphere raisesan omnipresent specter of impropriety, of avaluable
institution stepping out of its proper sphere, of atool of the people becoming its ruler. This
isnot to say, of course, that cor porations have nothing to contribute to the political debate or
that they shauld be entirdy barred from it Nor, gven the enamous influence that
corporations currently have on the legidative branches, is there much realistic possibility of

42



Essential Speech. ©Daniel JH Greenwood 1998

significant regulation of corporation speech. But it does, at a minimum, suggest that cur rent
First Amendment doctrineis entirely backward: corporate speech is entitled to no additional
constitutional protection from governmental regulation beyond the aready excessive
influence it hasin any event.

B. Autonomy, Political Integrity, and Listener's Rights: Placing

Corporate Speech in Context

The question remains how this picture of a corporation's political speech fits into
conventioral First Amendment analysis.

1. Autonomy of the Speaker

One value often said to be promated by the First Amendment is that of protecting
the autonomy of speskers [FN145] American political theory depends heavily on afear of
unified majorities. "We" the people are always pe'sons, an amalgamated mass of individuals
disagreeing on many issues and rarely a "peopl€" in the singular national sense, with one
essantialized view that isentitled to suppress all dssentersand dsagreement. [FN146]

This sense of the mgjoritarian difficulty, the Federalist Papers faction of the
majarity—that thereare limits beyondwhich amgj ority hasno right to decideimportant issues
over the objections of the mirority-- is an inportant force behind our First Amendment.
Minority religions, minority tastesinart or literature, minority viewsinmattersof diguteare
protected not only to preserve the integrity of the politica process by preserving the
possibility of continuing debate, [FN147] but also to preserve a sphere of individudity free
from al collective intervention. This individualist First Amendment value is smply
inapplicable to corporate speech on behalf of theinterests of the carporationitself or of its
fictional shareholders. no individua's sphere of action is proteded when corporate
management is directed to spend carporate funds on behalf of asingular carporategoal that
ignares all competing considerations.

A corporation speaks by hiring someone to create speech or to write for it. The
human being whose speech is invdved, accordingly, is not acting as an autonomous
self-directed principa but rather as an agent. In this role, he or she is likely to fed
constrained--by job and role obligations--to speak on behalf not of him or hersdf but on
behalf of the carporation that employs him or her and, ultimatdy, on behalf of the fictional
shareholder. [FN148] The agent'sjob isto do hisor her job, to follow orders, to consider the
best means to an end set by the principal, to perfect tadics rather than goals.

Now, it is clearly established as a matter of First Amendment law that agents may
speak on behalf of their principals, and that it is the principal s rights rathe theagents, that
are vindicaed on an autonomy vien. [FN149] This, | take it, is implicit in the now
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fundamental First Amendment principle that spending money is equivalent to speaking: the
principa, by spending money, purchases the services of the actual speaker, who, in turn, is
understood to be speaking on behalf of theprincipal rather than him or herself.

Inthe corporate context, it should be uncontroversial that ordirerily corporate
spokespeople speak on behalf of the corporation, rather than themselves, and accordingly
that the autonomy at issueis the carporation's, not their own. But here, unlike many other
areas of purchasad or proxy speech, there is no "there" there. The principa is simply the
legal fiction of the unidi mensional, ti me-indiff erent, uncommitted shareholder. The principal
is merely aprinciple, an abstraction, not ahuman being. Principles, unlike principds, do not
have any autonomy rights to be respected.

Were one tempted to change the standard view and look to therights of the agert,
the temptation would be best resisted. There is nothing wrong with people doing their jobs
in the manner in which we expect themto. But, as Eichmann has taught us, people who are
just fallowing order sareneither full mord subjectsnor appropriate participantsinthedifficult
debates of the pditical farum. [FN150] The role of technician or advisor is quite different
from the role of citizen; we should not confuse the two. In a democratic society, agents who
accept their principal's message as their own may speak in thar own right, with the full
protection of the Fird Amendment. They do not need, and should nat recave additiorel
protection for speaking on behalf of someoneelse. [FN151]

2. The Publisher's Exception

Sometimes, however, the agency relationship appears to be reversed, in redistic if
not technicd doctrina terms. If Mabil Oil's editorial advertisements onthe New York Times
op-ed page clearly seem to be products of the corporation, the articles next to them seem
equally clearly to bethe products o theby-line author or editor, even if those authors are
employees of the New York Times. Thus, somdimes carporations do na speak as
fiduciaries but as vehicles for individuals or groups speaking on behaf of themsd ves. When
the Times publishes an op-ed editorial, thewrite is na speaking as a vaicefor afictional
client, but asapoalitical participant intheauthor'sown right. When Random House publ ishes
an author, it is the author speaking, not a fiduciary.

Ingenera, the author sof articlesin newspaper s, Hollywood movies, works of fiction,
and the like are often enployees a agernts of carporate entities that own the rights to the
works in guestion and plan to promae those warks in order to maximize profits for their
fictional shareholders. Nonetheless, it seems clearly incorrect to claimthat theseworks were
written by agentsof thefictional shareholders onbethalf of thefictional shareholders. Rather,
they were written by their human authars, for the human authars' own purposes.
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This distinction beween corporate speech by fiduciaries on behalf of imaginary
principals, as opposed tocitizens promoting their ownprinciples (or prind pal) us ng corporate
vehicles for funding, publicity, or ganization or production, will not bedifficult tomaintain. T he
corporate lawyers for Exxon may be proud of the quality of their work, but they are quite
clear that it is done on behalf of their client; the Hollywood director may be dathering at the
mouthat the thought of the profits his next movie will bring in, but he knows that the message
of the movieis his, not detemined by theinterests of hiscorporate sponsor's sharehdders.

In principle, then, the digtinction | seek to draw is between agents who have
suspended their own judgment as to the ends which they seek to promote, adopting instead
the professional's creed of seeking to advance anaher's gaals as well as possible, and
authars who speak or write on their own behalf-- regardless of their personal motivations,
and regardliess of whethe they are indgoendent contractars or employees. When agents
speak on behalf of aprincipal that isaprindple that is, aone-sidedlegal fiction, an idedl type
lacking in the conflictsand multifaceted commitmentsthat all real people have, the agent, like
this sentence, becomes a run-away train, a continuing advocate with no stopping point
(except for the agents willingness to bresk role-morality, to violate the terms of their
contract or to quit). Agentsof thefictiona shareholder rai se the probl em of the banality of,
if not evil, at least of excess. ordinary people acting as corporate agents, seeking to do their
jobsin good faith, will continue their advocacy of the interests of the fictional, immortal,
uncommitted, placeless and faceless shareholder, long after the people behind the
shareholder--or the agentsthemselves, acting in the role of citizens--would haveded ded that
anothe valueis mare important.

Now thisis not an entirely clean or simple distinction. First, it is not based on profit
motive: authors spesking in their own voice may well believe, with Samuel Johnson, that
"(n)o man but a blockhead ever wrote except for money." [FN152] Many authors write or
speak in arder to make a profit, and | see no reason why that should diminish the First
Amendment protection to whichtheir works are entitled. The problem with the corporation
working on behalf of its fictional shareholde is not its pursuit of profit, but rather its one-
sided, relentless pursuit of profit without any other countervailing value that could even
potentialy point it in adifferent direction: no human pursues pr ofit in that way. Autonomous
authors balancetheir desiref or profit with their other vaues--for fiddity, justice, excelence,
tradition or whatever-- in away that carporate fiduci ari es are directed to avad. Incontrast,
when |obbyists are paid by the corpor ation on behdf of its ficti ona shareholders, there need
beno human being at al who on considered judgment would suppor t the political activity, and
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it will continue nonetheless, so long as it appears to be effective in persuading people to act
inaway that maximizes profit for the firm.

Second, the distinction is not one of individual versus collective speech. When two
or even severty human beings St down to createa colledive product that reflectstheir needs
or being in some partial way, the product obviously will bedifferent from the product of an
indvidual working alone. But it is not lessworthy for that reason. The classic movies of the
Hollywood studios often do not seem to have an individual author in the usud sense
nonetheless The Wizard of Oz is a great movie and there seems no clear reason why its
collective origins should deny it protedion [FN153] In any event, if individual authorship
were a requirement for constitutional protection, the First Amendment status of, say, the
Book of Genesis, would be dependent on the courts' view of the relative authority of the
dams of believers and modern Biblical scholarship. It seems clear, then, that indvidual
authorship cannot be a requirement for constitutional protection. [FN154] Rather, the
digtinction must be between groups that write or speak on their own behaf (or on behaf of
other humans) and those that speak only on behalf of a legal fiction, and, as a result, are
incapable of balancing conflicting interests while maintaining institutional integrity.

Third, in many instances pokespeople for the fictiona shareholder can be ex pected
to internalize the fiction's one-sided, uncommitted values, if only to reduce the cognitive
dissonancethat would otherwise result from aprofessiona role of saying things one does not
believe. Even when spokespeople believe what they are saying, howewver, the speech
remains the principal’s, not the spokespeoplé€'s, and congtitutiona protection should be based
on the rights of the principal alone. Agents should not be given constitutional protection for
using their principal's property to promote their own agendas-that would turn the First
Amendment intoa license to steal. [FN155]

Fourth, agents often take great pride and professional satisfaction in their work. The
distinction I am making is not one between aienated and unalienated labor. L awvyerswriting
abrief for aclient intend to pronote theclient's goals, but the expression is the lawyers;; the
same can be said of advertising copywriters, publicists, and corporate executives generaly.
And of caurse many such agents presumably seek to advance their own goals—professional
success and perhaps personal political or cultural agendas--thr ough their promotion of their
principals goals. | mean to keep all such writers on the unproteded sice of the line: solong
asthey speak on behalf of their principal, it isthe principa's speech autonomy, not their own,
that is vindicated by protection; accordingly, where the principal isfictional, no protectionis
warranted. [FN156] The reasoning is simple: even if the principal's speech coincides with
speech the agent would like to make, the principa--not the agent--remains in control.
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[EN157] Were one of the individual human authors to decide that he or she had had enough,
that the sdary was not enough to warrant the positions one was forced to take, the
corporation would simply hire a dfferent agent to say the same things. So long as the
principal isthe ficional shareholder, it is drivenby an inhuman one sidedness that prevents
any of the human actors from balancing or considering other relevant vaues and
consicerations.

Conversdy, many an individual author viens someof his o her work product as a
"pot-boiler": a market-driven, role-bound product that is not a reflection of the author's
persondity. But | do not mean to withdraw protection for this work: the author remains in
control, even if he or she has decided to follow the lead of the market. When this author
decides that family, o religion, or justice, orindolenceis more important than the market, the
production ceaseswith no violation of rolemorality, job obligations, or institutiona integrity.
It is not so with the fungible services of the cor porat e spokesperson.

In short, the distinction beween agents controlled by anothe and autonamous
individuals under their own control is not entirely clear. Nonetheless, generaly it will be
obvious when Random House or Dow Jones & Company, is speaking on behalf of its
shareholders and when it is acting as a vehicle to alow authors to speak on behalf of
themselves--even if the interests and intentions of the two often coincide. The distinction
turns on whether the speakers are using the corporation as a medium to disseminate their
product or whethe, in contrad, the corparation is using the speakers as a medium to
dissaminate its own message, and, fundamentaly, on whether the speaker is or is not
speaking as an agent of fictional shareholde's to promote the pdlitical interests of an
imagnary beng interested soldy inmaximzing its reurn fromthis investment.

Furthermore, in practice, asmple test solves mog hard cases. My concernis that
speech by the corpor ation on behalf of its fictional shareholdersis not subject totheordinary
restraints of market, law, a popular opinon. Rather, itisthemarket and lawitsdlf attempting
tomold that opinion andthoserestraints. | propose then, thefoll owing criterion todistinguish
between protected and urprotected speech involving business organizations: when a
corporation sells a speech product, it is presumptively the work of human authors using the
corporation for their own (inevitably polymorphic) ends. That speech remains subject to the
test of the market and public opinion: if nohumanwants to pay to hear it, it will not exist.

In contrast, when the corpor ation pays to have its speech dissaminated tothe public
(or to a government agercy), presumptively the corporation is lobbying on betalf of its
fictional sharehdders. Hae, no human bang o collection of humanbeingsisin a position
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to stop the speech so long as it provides a cheaper alternativeroad to profit than producing
something people want to buy under the current lega regime.

I would thus protect the editorial columns of the Wall Street Journa or Forbes, even
if they seem to have been written by a devotee of the crudest form of Marxist class
consciousness, and evenif one wereto conclude that the positions taken are entirely profit
motivated. So long asthe journal allows for editorial autonomy, it isnot placing thewriter in
a position in which he or she is required to set aside personal views; so long as the journal
charges for itsviews, it is entering into the market place and subject to at least some control
by customers. Similarly, my analysiswould nat extend to a full length movie based on the
adventures of an action hero, even if oneway to read thework is as a lengthy commercial
for the related toy. Regar dless of whether the work is better understood as a promotion for
acommerdal product, created in order to enrich the shareholders and driven by the pursuit
of profit, or whether it has someclaimto being an artistic product, commercialized in or der
to assure itswider dissemination (or its authors' enrichment), it is not within the scope of the
fictional shareholder exception to the First Amendment. Whether one concludes that the
movie-producing corporation isusing theauthorsor that theauthorsareusing the corporation
islikdy, | suspect, to be a matter of taste rather than Langdellian logic in this case, but in
ether event, thecorporation isselling its product to the public, and that probably takes it out
of the category of lobbyingon behalf of thefictional shareholder.

The distinction is not between commercial and noncommercial speech, but between
political lobbying on behaf of the fictiona shareholder, on the one hand, and both political
group speech and other forms of commercia speech on the other. When a corpor ation sells
its gpeech product to the public, however puerile, commercial, or full of politi cal undertones
the speech may be, it is not likely that is it properly viewed as lobbying. It is when the
corporation, on behalf of the fictional shareholder, pays to pesuade the public to change its
beliefs in arder to satisfy the needs of the fiction that we ought to be concerned. The
speaker, not the speech, must be the foaus. economics-based or profit-motivated speech
made by a citizen should be proteded--even though dearly commercial--while the most
explicitly pditical speech by a bugness corporation should not. [FN158]

3. The Integrity of the Political Process

Alexander Meildejohn famausly grounded the First Amendment in pure necessity:
a democratic government canmnot long claimto be governed by the peopleif the government
can control the flow of information ar commentary. [FN159] When agovernment can censor
or lobby it is in apogtion to maintain itsdlf artificially.
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An argument from democratic necessity--that afree flow of infor mation and debate,
and an active opposition are vital compaonerts to democracy--isof no avail to the fictional
sharenolder. Were the government to suppress the speech of the fidional shareholder,
democratic valueswould be vindicat ed, not reduced. This isbecausetheficti ona shareholder
is not a citizen but rather a creation of the legal system itsdf. Permitting the fiction to
manipulate the legal system reduces the likelihood that the citizenry will be able to sdf-
govern.

The argument from democracy contends that a government that is allowed to
suppress dissenters speech will be able to entrench itself in office, by cutting off the factual
information and debate over values necessary to nobilize public opinion against it. In
contrast, neither sdective nor generd suppression of the speech of business corporations
implicatethisimportant concern: all the legitimate participantsin the political debate remain
able to speak fredly.

Indeed, the argument for limiting the political speech of business corporations is
amost identical to theclassic argument against censarship. Corpaorations that are permitted
to lobby create precisdy the same entrenchment as govenments that are permitted to
censor, for the same reason: they digort the debate that is necessary to regulate them
properly. Just asgovernmenta agencies are not entitled to First Amendment protection when
they seek to use taxpayer money to convince the citizenry to allow themto continue to exist
or expand, sotoo business corparations shauld na be permitted tousethislegally created pot
of money to expand the organizations privileges or rights agai nst the citizenry that created
them and conpose tham. Allowing them freedom to lobby distorts the pditical process by
creating a self-reinforcing cyde: the more a carporation is pernitted to madify the law to
alow it to profit- maximize at the expense of others, the more money it will have with which
to pursue more such modfications.

Inshort, corporatelobbying for corpor ate privileges--particularly in theareas closest
to corporate profit making--ought to be viewed with an extremely jaundi ced eye. While we
ought to encourage citizens to band tagether in groups to present ther political views a
corporation is not abanding together of citizens but rather best understood as apot of money
subject to legal regul ation and market restrictionsforcing it tobe usedto pursuea particul ar,
one-sided and partia idea. The business corporation is an institution we have creasted to
serve usin aparticular area and for a particular purpose--when we allow it to influence the
rules we use to keep it in its own useful place, we are allowing our creature to govern us
rather than the other way around. On the greet liberal divide between public and private, the
corporation bel ongs on the governmenta s de.
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All thisis, of course, the precise opposite of the legal status quo, which protects
corporate speech related to corporate interests nore highly than other corporate political
activity, and, except for certain campaign contributions, draws no digtinctions between the
lobbying of business corpor ations and the ordinary self-governance of the citizenry.

American political theory relies heavily on a distinction between state and society.
The date is the other, governing us but not us, an inditution that "we the people" have
created but from which we always are somewhat alienated "We have met the enemy and
heisus' doesnot apply in our ordinary political theory when the enemy isthe state. Our Bill
of Rights, in this understandng, dffers usrightsagainst our own creation, the governmen,
precisely because we are afraid that our creature may win some independence from us. In
this great dichotomy between us and our institutions, between society and state, publicly
traded corporations clearly belong on the side of the state, not (as our courts have usually
said) with society. Corporations-likethe state—are useful and dangerousinsti tutionsor dained
and established by the People to establish Justice, promotethe general Wdfare and secure
the Blessings of Liberty to ourselves. They are not--as citizens are--creatures endowed by
their Creator withcertain inalienablerights. Just asthe First Amendment protectsus against
our governments, and does not give aur governments rights to speak regar dless of the will
of the governed or their representatives, so too the First Amendment should protect us
against our othe governing areatures, the corporations, andnot givethemrightsto distort our
political processes. [FN160]

Political speech designed to increase shar eholder returns by imposing externalities
on nonsecuritized participants in, or neighbors of, the firm will be supported by both the
capital markes and the produa market. [FN161] The question is why a free people would
want to allow an institution to ente its politics when it will doso almost solely in arder to
increaseits ability to impose externalities on others. | can seeno justificationfor this.

4. The Rights of the Listeners

The burden o this Article has been that it mattas who the speakers are in our
political discourse. One form of Firss Amendment argument would render my argument
irrelevant: the claim that in the free market of ideas, more speech is aways better, and
money isirrelevant. As| argued above, and other s have argued before me, thisideais based
on an inherently implausi ble belief that only information, not rhetoric, matters, and on
dismissal of moden rational cascade theory. [FN162] Money may na aways be
determinative in our politics, but to argue that it has no effect is, in my view, slly.

Perhaps moreimpartantly, cultural and political debate are not a market heading
towardsa sinde equilibrium"truth" (indeed, even real markets often do not head towards a
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single equilibrium), but rather an ongoing debate among members of a common community
over howto live together. [FN163] Inthisvision, it cannot be the case that soci dly mandated
financing for advertising and other advocacy of one side of a series of controvers d issues
is an unmitigated goad, i.e., that "more infarmation is always beter." The point is not
information but creating acommon ground--andwhen pegple arestruggling to find away to
livewith each other, relative volumeis extraordinarily important, sinceit limits or deter mines
the available consensus pants.

I will not, therefore, argueagainst the strong form of the "free market of ideas’ clam
except to pant out that were it true, corporate lobbying woud be properly dassified as
corporate waste. If the lobbying expenses were ineffective, they could not be profit
maximizing, and theref ore, as a matter of corpor ate law, ought not to be encouraged. Even
if carporatelaw has good reasons far leaving the deermination of waste to director s rather
thanto courts, there still would be no reason for a court, asamatter of constitutional law, to
require states to allow corporate managers to waste corporate money on an ineffectual
attempt to influence public opinion or governmental action.

| assume, then, that money does have an effect and thusthat corpor ate ex penditures
are not waste. On this view, therights of the listener s to hear should not be imputed to the
business corporation, because it makes no sense to say that listeners have aright to have
their views dstorted by thar own creatures.

One answer to the problem o the rights of listeners is to point to the underlying
reason why listening is important: listening is an essential part of the ongoing process of
creating acommunity and a politics. Corpor ations are not a legitimete part of that process--a
political decison reached without consideration of the views or needs of corporations is
perfectly legitimate, not subject to the problems of the majaritarian difficulty. [FN164]
Corpor ations are not entitled, that is, to the respect due our fellow citizens, and thus we have
no particular need to listen to them Furthermare, listening to them may often distort our
ability to hear each othe, and it is that latter task to which we shoud be directing our
attentiors. [FN165]

A second answer is that the listener gives up nothing by losing the "right” to be
lobbi ed by corpor ations. To the extent that the corporationis promotingideas held by anyone,
those ideas are fully protected when they emerge from protected speakers. T here is no
reason to think that they will not so emerge. After al, many human beings will often place
profit maximization and similar values high--if not alone--on their list of political goals. The
effect of removing corparate speech from First Amendment pratection isnot to suppress the
ideas corporations sek to promate but to eliminate the legal requirement that corporate
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directors and corporate employees spend corporate money to promote those ideas and
political programs, thereby dstorting the democratic process.

VI. Conclusion
Corporations present several related problems as participants in politics.

First isthe issue of political idolatry, the tool becoming a master. Created to pursue
wealth withaut internal limit, corporations on entering the political forum both distort that
forum and corrupt the very bases of thar legitimacy in their own sphere. [FN166] For the
very successof corporate law isthat iteliminates all difficult valuechoices, leaving corporate
managerseasily able topursuewholeheartedly asinglegoal. That single-minded justification,
however, can only work if aher institutions, principally the substartive regulation
promulgated by the political system are capable of meking the value chaces that
corporations cannot. When corporations pursue their share price maximization mandate by
influencing the regulatory process, a negative feedback cycleis created Instead of arobust
political debate leading to a political dedsion regarding the extent to which corporations
should be regulated by market ar political processes, corporations use thepolitical process
to further the very agenda the pditical process gave them-with no countervailing force to
limit the pursuit of wealth from exceeding its prope bounds. For much thesamereason that
state agencies are not protected by the First Amendment, corparations should not be as
instruments of our attempts at self-governmert, they should nat be pratected in attempts to
free themselves from our control.

First, corporations cannot be understood as representing a class or group of
citizens—corporate speech is diffeent from class-based politics. 1t might be daimed that
corporations represent a group of investors, in thesensethat all shareholders, however else
they may diff er, would agree on thegod of maximizing share value. But thisiswrong. While
ceteris paribus higher share value obvioudy isbetter for the owners of the shares than | ower
sharevalue, in the real world ceterisis rarely paribus. Real investors are human beings with
lifecycles, multiple commitmentsto particular people, placesand prgects economic inteests
other (and often more important) than their share holdings, and values, ideals and interests
that arenot economic at all. [FN167]

Second, even within the red m of narrowly conceived wealth maximization, shares
are sysematicdly different from citizens. Share vdues are maximized by following the
dictates of corporate finance, which direct corporate managers to strive to shift capital to
projectswith the best available risk-reward ratio and highest risk adjusted present discounted
value without regard for any other values. Corporations seeking to maximize share vaue,
then, can be thought of as acting in the interests of a fictional owner of a share with no
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interests other than the shar e itsaf --one who, following the teachings of corporate finance,
istime indifferent, risk neutral, uncommitted to any project, place or person, and immorta.
[EN168] In short, thissharehol der isnot merely not situated but utterly inhuman. Predictably,
thisfictiona shareholder will often have different interests and views than thereal ones real
people can never be indiff erent between income now or later or jobs here or esewhere.

Indeed, the closest human real world appraximation to a person with the interests
imputed to shareholders is a foreigner with no other significant connection to American
society: someone utterly uncommitted and indifferent to all but share value maximization. In
other words, one might view our corporate law as encouraging corporate managers to act
as if they were managing for foreigners, not members of our politica community, and,
correspondingly, the Bell otti dodrinecan be underdoodas a corstitutional destruction of the
boundaries of citizenship or a guarantee of the rights of nonmembers of the community to
influence its politics usi ng funds aggregated for an entirely different purpose.

Third, corporations are barred from the type of deliberation and balancing of
competing goals that is the essence of political life. Carporate managers are directed by state
law (and the finance and product markets) to cause the corporation to act in the interests of
an essentidized shareholder who has no values, intereds or community other than an
investment in this particular company or, sometimes, in a portfolio of companies. So,
corporate speakers permitted by federal law to speak will fee compelled by state law and
their fiduciary duties to speak. But they do so in order to defend a single position that they
are directed by gate law to defend, not a position that they, or anyone ese, choose.

Asaresult, corporations differ from citizens (among other ways) in that when their
decision makers ar e acting in good faith, they areincapable of Aristotelian practical reason:
a corporation is directed not to baance conflicting pditical and noral gaels but rathe to
pursue one end--profit maximization--without considering alternative or compeing goals.
While citizens adingin the political sphereare expected to bring al their valuesto bear and
must confront in some fashion thar inevitable conflicts, citizens functioning as corparate
decision makers are expected to set aside their politics (in the largest sense of the word,
including al their views of the good lifé) and instead to work far asimpleset of goals set by
gtate law and the (legally structured) financial marketplace.

Under these circumstances, granting cor porations a right to free speech does not
increase the freedom of any human being. First Amendment rights for corpor aions do not
promaeindvidual freedom to participate in an ongoing process of debate over our collective
and individual futures or a dynamic process of self-government. Instead, they create a
bureaucr atic automatan, demanding, asa corporation isrequired to do, more privileges for
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itself and using the resources of the human beings affiliated with it--both those employees
doing the adual speaking or directing and those stakeholda's who might otherwise have
received the money spent on lobbying and other politica activity [FN169]--to promote a
monoalithic, narrow, essentialized understanding of one goal among the many that full human
beings have Corporate speech is an expresson of the autononmy nedthe of the actual
speaker (the corporate agent) nor of theimaginary principal on whose behdf it is made.

Similarly, only a strange and disembodied understanding of "listeners rights'--in
which listeners have a "right" to have the legal system force them to subsidize attenpts to
influence thar views-can justify the current legal regime. Carporate speech is simply an
instance of a legal creation interveningto freeitsdf from the corstrains that are necessary
to makeit a servant rather than a master of the citizens for whose benefit it was cregated.
Corporate political speech is antithetica to the basic principles of democratic
sdlf-government. It should be entirely outside First Amendment protection.

The claim isnot that profit maximization is an undesirable god or that it isagoal not
shared by many, perhaps most, of the humans who might have a claim on corporate assds.
Rather the problem is that human beings al ways have various and often conflicting political
goals--and corporate law dreds corporate dedsion makers to inervene in our political
disputes over resolving those conflicts while deliberately ignaring al butone side of each
multisided issue.

No doubt most of us would like to get rich. But we also likely wish to go fishing,
spend timewith our children, or develop our skills as critical critics. We may wishto livein
asocigy inwhich grandpar ents passon their wisdom or idiosyncraci esto their grandchildren,
pollution isrestricted, art is supported for itsown sak e, public spacesar e beautiful, resour ces
aredigributed according to the dictates of justice, or entertainment istasteful. We may value
locd communities for more than their efficiency in the current marketplace, and be willing
to sacrifice some economic growth in order to protect particular aspects of our homes even
if they run counter to the needs of a unified common market. Some may even believe that
wealth is incompatible with more important goals--that "(i)t is easier for a camel to pass
throughtheeye of a needethanfor arich manto enter the kingdom o God." [FN170] Our
goas conflict, and much of contemporary--or any--politics is devoted to mediating
inconpatibles.

The prablem with cor porate speech goes beyond the issues that have been i dentified
in the cases and thecommentaries: theissue is nat only that corparate managers may be able
to spend corporate morey in impropa ways or that corparations accumulate wealth as a
result of stategranted privileges of limitedliability, eternal lifeand reduced taxation, [FN171]
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or that corporations, asa formal matter, are not citizen members of the political body. The
problem is that corporations have a dstinctive vievpaint, created by the law of fiduciary
duties to fictional shareholders and enforced by market and legal pressures, that need not
reflect the view of any human being a al, and that differs dramatical ly from human views
even when it reaches the same conclusion. [EN172] For when a human being puts wealth
generation above al other values, he or she does so as a result of conscious ar unconsdous
deliberation and rejection of competing values, when a corporation does so, it simply fulfills
itslega mandate.

Corporate participation in thepolitical process distorts that processin away thatis
quite different from the badkground d stortions caused by our general failureto separate the
spheres of money and debate If one were to reject the Court's conclusion in Buckley v.
Vaeo [FN173] that maney used to buy gpeech is indiginguishable from speech itself, one
would negessarily deny corparations any First Amendment protection, since a corpor ation
as alegal entity must always buy its speech. But the reverse is not true: even accepting that
core free speech values require protecting the right to purchase speakers and publishers,
corporatemonrey is fundamentally different from human money. Ford, the man, must decide
whether to pursue his class interests, narrowly defined, or to pursue the public interest ashe
or others seeit; Ford, the corporation, is directed by law and market not to make that choice
or consider the consequences of that decision. [FN174]

Ordinary politics requires discourse. A democratic people will remain one people
only s0 long as its members are prepar ed to speak to each other and listento each aher;
mutual respect and a willingness to compromise underlie the duccess of a democratic
process. Mg oritariani am, indeed, woul dbe morally repul sive (and politically unacceptable to
the minority) if it did not include this element of common enterprise. The communication
protected by the First Amendment is a core method of preventing that oppression: it is far
harder to oppress someone who is telling you to stop than one who has been silenced and
dehumanized. And it isimpaossibleto create the gives and takes of pditical compromi<e that
lead people to fed that they are not oppressed even though they have lost an important
politicd battle, unlessthey are part of the politi cal debate.

This is the core of the Firs Amendment. It has nothing to do with the lobbying
activities of business corporations. We are nat in a common erterprise with business
corporations--they are ingtitutions we created and we should control, faithful (we hope)
servants rather than fellow citizens whom we must respect and treat as equals. We give
them control of vast amounts of money for good and sufficient reasons--but not to distort the
debate among us. If corpor ate poditions are in fact in the i nterests of the citizenry, as they
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often will be, then citizens will take up the banner, using their own resources. We need not
fear that there will be no oneto pleadthe cause of profit, growth and the creation of wedth,
for those aregood things and good people will support them. But we aso need not dedicate
the largest concentrations of our social wealth to pleading that cause without limit.

[ENal]. Professor of Law, Univerdty of Utah College of Law. A.B., Havard
College, JD., Yae Law School. This Article was made possible by the generous support of
the University of Utah College of Law Research Sipend Program. Earlie versions were
presented at the faculty colloquium of the University of Utah College of Law, the Univesity
of San Diego College of Law Faculty Seminar, and Narrative; An International Confer ence.
| recaved marny hdpful comments from the partidpantsin each of those fara, and the paper
isimprovedas aresult. | am deeply grateful for research assistance provided by the College
of Law Library and for the support of my colleagues, many of whom read part or all of the
manuscript, in severa cases more than once. Particular thanks go to Karen Engle, John
Hynn, LedieFrancis, David Kennedy, Mitchel Lasser, Michae McConndl, Gedffrey Miller,
Lee Taetebaum, and PatriciaWhite. Michagl Walzer taught meto ask to whom the pronouns
refer and thus is responsible in some fashion for the origin, if not the conclusions, of this
project.

[EN1]. On political idolatry--treating theinstruments of politicsasendsinthemselves
rather than as mae tools-see generally Moshe Halbertd & Avishai Margadlit, Idolatry
214-36 (Naomi Gol dblum trans,, 1992); Michad Walzer, Exodus and Revolution, 108-09,
124-29 (1985) (describing the antimanarchal tradition in the Exodus stories); Deuteronomy
13:5,17:16-19; 1 Samudl 8:7 (limiting instruments of politics on groundthat anything elseis
a rgection of true religion). But see J. David Bl eich, Jewish Law and the Statés Authority
to Punish Crime, 12 Cardozo L. Rev. 829, 831-33 (1991) (detailing some traditional Jawish
authorities' re-understanding of Samuel's antimonarchy dictumasin fact an endorsement of
monarchy).

[EN2]. Immanuel Kant, Groundwork of the Metaphysics of Morals 95 (H.J. Paton
trans., Harper & Row 1964) (1786). A personisan end in itself. A political object or toal,
in contrast, ismerely ameansto some other end. In our Condtitution, this ided is expressed
most cogently in the Titles of Nobility Clauses. U.S. Cond. art. I, 8 9, cl.8 § 10,
cl.1(establishing principlethat members of government are servants of the people).
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[EN3]. 1 Adam Smith, The Wedlth of Nations 456 (W.B. Todd ed., Oxford Univ.
Press 1979) (1776) (stating thatin a market economy, an individua while intending only his
own gain is"led by an invisible hand to promate an erd (the public interest) which was no
part of his intertion"). Although Smith himself was no advocate of urrestrained markets, 2
Smith, supra, at 782 (contendingthat inevey civilized society labor will become "as stupid
and ignorant asit is possible for a human creat ure to become" and advocating government
"take () somepains to prevent” this "necessar(y)" result of the division of labor in a market
society), his apharism has becomeassociated with aview that mar kets themselveswill guide
the private pursuit of profit towards the public good. At least sncethe New Deal, however,
we have relied on an extensive regulatory appar atus to assure that the pursuit of profit is
socialy useful. While the Keynesian thesis that markets do not aggregate to a satisfacory
equilibriumisout of fashion, even str ong proponentsof market-centrism usually acknowledge
that markets must be guided to mitigate the problems o monopdy, see, eg., Sherman
Antitrust Act, 15 U.S.C. 88 1-7 (1994); externalities, National Environmental Policy Act of
1969, 42 U.S.C. 884331-4347 (1994); invidiousdiscrimination, Civil Rights Actof 1964, 42
U.S.C. 88 2000a- 2000h-6 (1994); and impefect information, Securities Exchange Act of
1934, 15U.S.C. 8 78 (1994); seealso, e.g., Charles Dickens Hard Times (Paul Schlickeed.,
Oxford Univ. Press 1989) (1854) (describing Choketown); Charles Didkens, Oliver Twist
(Peter Fairclough ed., Penguin 1966) (1838) (describing lifein London); Robert Kuttrer,
Everything for Sale (1997) (describing limits of markets as allocation device).

[EN4]. See Michad Walzer, Spheres o Justice 9%-103, 282-84, 291-303 (1983)
(describing need to limit money and othe forms of power to their proper spheres) .

[EN5]. Dwight D. Eisenhower, Farewell Broadcast (Jan. 17, 1961), in TheOxford
Dictiorary of Political Quotatiors, at 129 (Anthony Jay ed., 1996) (warningof the " potertial
for the disastrous rise of misplaced power" in the military complex, and o thepotential that
public policy will be"captured” by atechnologcal elite).

[ENG]. Seeinfra nate 121 (discussing possibility o consistency in morality).

[EN7]. See Walzer, supranote4, at 310 (describing politics asan ongoing argument
in which evay citizenis a potential participant).

[EN8]. See Meyers v. United States, 272 U.S. 52, 293 (1926) (Brandeis, J.,
dissenting) (arguing that the distribution of governmental powers was adopted to "preclude
the exercise of arbitrary power" by causing "inevitablefriction™); 2 Alexis De Tocqueville,
Democracy in America 109-13 (J.D. Mayer & Max Lerner eds., George Lawrencetrans.,
Harper & Row 1945) (1835) (remarking on multiple political and other associations in
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America as a suppat for liberty); The Federdist No. 47 (James Madison) (advocating
division of powe's as aremedy far tyranny of themajority).

[EN9]. See Andrew S. McFarland, Interest Groups and the Pdicymeking Process,
in The Politics of Interest 58 (Mark Petracca ed., 1992) (surveying recent thearetical
develgpments in the study of interest groups); see generaly John Kenneth Galbraith, The
Affluent Society (4th ed. 1984); John Kenneth Galbr aith, American Capitalisnt The Corncept
of Countervailing Powe (1956).

[EN10]. See geneally Hanneh Arendt, Origins of Totalitarianism 308-15 (Harvest
1973) (1951); 1 De Tocqueville, supranote 8, at 254-88 (discussing problem of tyranny of
majority); Gustave LeBon, The Crowd: A Study of thePopular Mind 35-59 (Viking Press
1960) (1896); Jose Ortegay Gasset, TheRevolt of theMasses 18-19, 53, 84, 133 (Kemeth
Moore ed., Arthony Kerrigan trans., Univ. of Notre Dame Press 1985) (1930) ("Anybody
who is not like everybady (the mass) runs the risk o being eliminated.”).

[FN11]. See TheFederalist Nos. 10, 51 (James Madison) (describing use of differing
jurisdictions to lessen the probability of oppression by the mgjority).

[EN12]. See NAACP v. Button, 371 U.S. 415, 430-31 (1963) (emphasizing
impartance o organization inadvocating rightsof its members); see dso 2 De Tocqueville,
supra note 8, at 109-13 (discussing importance of intermediate inditutions); Alexander
Meiklgjohn, Free Speechand its Rdation to Self- Government 22-27 (1948) (stating that the
First Amendment protects against "mutilation of the thinking process of the community" that
would be destructiveof democratic self-rule); id. at 39 (distinguishing beween private liberty
of speech, which may be abridged, and freedom of public discussion, which may not).

[FN13]. The two-sided fear that governmert is, onthe ane hand, likely to succumb
to a"faction of the mgjority” and, on the other, likely to becaptured by corrupt governors
withaut the public interest in mind, has deep roots in American congtitutiona theory. See,
e.g., The Faleralist No. 9 (Alexander Hamilton) (describing fear of corruption); No. 10
(James Madison) (describing fear of faction and of representatives of "sinister designs"); No.
51 (James Madison) (describing multiple constituencies as a remedy to both problems). The
distinction between government and civil society issmilarly deep rooted. For a discussion,
see, for example, Charles Taylor, Invoking Civil Society, in Philosgphical Argumerts 213,
222-23 (1995).

FN14]. See generally Kuttner, supranote 3, at 225-80 (surveying severa regulated
industries and the deregulation movement of the 1980s and 1990s); Mark J. Roe, Strong
Managers, Weak Owneas (1994); Daniel JH. Greenwood, Fictional Shareholders: For
Whom Are Corporate Managers Trustees, Revisited, 69 S. Cal. L. Rev. 1021, 1029 n.13
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(1996); Mark J. Roe, Political Theary of American Corporate Finance, 91 Colum. L. Rev.
10 (21991) (surveying political opposition to large corporations and financial markets as a
defining feature of current law and carporate governance structure).

[EN15]. The relative subsidization of smell businesses, variously defined is a
ubiquitous feature of American law and practice For example, by organizing as
S-corporations or limited liability companies and assuring that significant assets are
encumbered, small businesses may avoid both the corporateincometax, tort obligations and
generally obligations to unsecur ed creditars. See Greenwoad, supra note 14, at 1075 n.111
(discussing Walkovsky v. Carlton, 287 N.Y.S.2d 546 (App. Div. 1968)); cf. L ynn LoPucki,
Deathof Liability, 106 YaleL.J. 1 (arguingthat larger firms aswdl areincreasingly ableto
render themsel ves assd-free).

Similarly, small enterprises are exempt from many regulatory regimes, including, for
example, the ADA. They may also often be ableto free-load on publicly provided services
that larger firms would have to internalize-for example, by using bankruptcy courts as a
substitute for internal reallocation of capital from failed projects. Thus, while a large ail
company pays the cost of shifting drilling equipment and teams from a dry wel to a new
opportunity, wildcatters substitute publicly provided bankruptcy courts. See, eg., Ronad
Coase, The Nature of the Firm, reprinted in The Nature of the Firm 20-21(Oliver E.
Williamson & Sidney G. Winter eds., 1991) (contendingthat firms exist to reduce transaction
costsrelativeto markets, mainly by superseding price mechanism).

Furthermor e, social mores make it mare acceptable for a small enterpriseto fail to
provide basic fringe benefits, including pension plans and medical insurance, that large firms
must providein arder to retain employees. employees who are aware they are working for
amarginal enterprise canbe peasuaded to work for pay and benefits they would refuse from
a more solid one or to accept breaches of implicit contracts that would cause massive
morale problems or defections under other circumstances. This diff erence in employee
atitudes, no doubt, acoourts for at least part of the popularity of financing devices such as
the leveraged buy-out that have the perceived effect of converting a solid enterpriseinto one
at imminent risk of self-destruction without any change in product or internal organization:
it is far easier to obtain employee concessions when the enterprise is on the edge of
bankruptcy. Similarly, much of the cost-effectiveness of "out-sour cing” (moving parts of the
fundional firm ino a separate farmal/legal corpaoration) results from the greater willingness
of employees and regulators to make concessions to small firms, even when they are not
perceived to bein imminent financial trouble.
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[EN16]. See infra Part I1.A.1 (discussing application of the state and private actor
distinction to corporations).

EN17]. See, eg., John Kennah Galbraith, TheNew Industrial State, 208-10, 345-48
(1967) (discussing corporate attempts to manage demand and resulting efects on state
programs); seegenerally Thordein Veélen, Theory of the Leisure Class (1979) (discussing
consumption as a socially constructed drive to emulation and competition); id. at 35-37
(stating that consumption is driven by the"invid ousdistinction attaching towealth"); id. &
74, 90 (arguing that public giving and private consumption are alternative ways of
conspicuous demongtration of wedlth). In a world of finite resources, it is in any event
evident that any successful advertisng increasing demand for private consumption
necessarily affects demand for the public-consumption goods o palitics.

FN18]. Here, | intend to reject the notion that there existsa "universal mears" to
every end, and specifically the notion that increased wealth mekes eveyone beter off
regardless of their goals or aims. Seeinfra note 112. For further dscussion, see Daniel
Greenwaood, Desires and Politics (Jung 1979) (unpublished essay, on file with authar).

FN19]. While condtitutiona adjudication has centered on direct corparate
intervention in political campaigns, e.g., referenda and candidate contributions, thefar larger
and surely more influential aspect of corporate political speech is |dobying, in its broadest
sense.

This sort of lobbying includes various types of advertising. Corporations engage in
significant explicitly political editoriaizing, dong the lines of M obil Oil'sNew York Times
op-ed page advertisements. David Shelledy, Autonomy, Debate and Corporate Speech, 18
Hastings Const. L.Q. 541, 541 (1981) (citing estimatethat corporations spent $1 billion per
year on edtorial advertisngin late 1970s).

Beyond obviously political speech, much product o image advertising is also
designed to affect, directly or indirectly, the political views of citizers in directions useul to
the corporate bottom line. Cigarette advertising, for example, necessarily promotes not only
a particular brand of cigarettes but aso the fundamentaly politica position that cigar ettes
should be supplied by the market rather than banned by law. Thus, Phlip Morris's $1.6
million soft money donation to the Republicans and $.4 million tothe Damocrats inthe last
election cycle, Soft Money, Big Stakes, Newvsweek, Od. 28, 1996, at 31, is dwarfed by its
far larger and ultimately perhaps more important commercial advertising and lobbying
experses. See eg., Jeffrey Birnbaum, The Lobbyists, The Economist, Feb. 8, 1997, at 23
(stating that 10 U.S. corporations had advetising budgets exceeding $1 billion each).
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Accordingly, |1 do not rely on a nation that corporae speech is automatically
lesser-vaued commercia speech. 44 Liguormert, Inc. v. Rhode Island, 517 U.S. 484 (1996)
(invalidati ng ban on liquor advetising); Virginia State Bd. of Pharmacy v. VirginaCitizens
Consumer Council, Inc., 425 U.S. 748, 762-65 (1976) (deconstructing First Amendment
distinction between commercia and political speech in order to bar economic regulation of
pharmaceutical advetising); Bigelow v. Virginia, 421 U.S. 809 (1975) (protecting paid
advertisament for aortion dinic). Too much care speech is excluded by the conmercial
speech test. See infrapp. 1058-59 (distinguishing between for- profit speech and corporate
speech). But see Carl E. Schneider, Free Speech and Corporate Freedom, 59S. Cal. L. Rev.
1227, 1259 (1986) (suggesting that corporate speechis always commercial speech because
it is motivated by pursuit of profit); Note, The Corporation and the Congtitution: Economic
Due Process and Corporate Speech, 90 Yae L.J. 1833 (1981) (criticizing First Nat'| Bank
v. Bellotti, 435 U.S. 765 (1978), as arevival of Lochrerian due process jurisprudence).

Paradoxically, theleadng corporate speech case, First Nat'l| Bank v. Bellotti, 435
U.S. 765 (1978), defends extending First Amendment rights to corporations, in part, by
claiming that corporate-funded speech is unimportant. 1d. at 789 ("There has been no
showing that the rdative vace of carporations has been . . . even significant in influencing
referenda."). Were there convincing evidencethat the enormous sums spent by corporations
to influence athers had no dfect, surely the proper response would beto seek to discover
which legal and market structures created such a monumental waste and then to regulate
them out of existence. To constitutionally protect alegedly wasteful expenditure of billions
of dollars seems pervese, at best. For purposes of this Article, | will assume that much
commerdal carporate speechis both political and important.

[FN20]. See gengally Greenwoad, supra note 14 (arguing that corporations are
controlled by agents acting on beha f of aone-sided legal fiction, na a collection of human
beings).

[EN21]. Seeinfra note 37 and accompanying text (discussing Bank of the United
States v. Deveaux, 9 U.S. (5 Cranch) 61 (1809)).

[FN22]. 435 U.S. 765 (1978).

ENZ23]. In Bellotti, theCourt explicitly rejected any fear of corruption inrefeenda.
Id. at 790.

[EN24]. 424 U.S. 1, 20-22 (1976).

[EN25]. Id. at 45.

[EN26]. Augtin v. Michigan Chamber of Commerce, 494 U.S. 652 (1990); cf.
Fedaa Election Campaigns Act, 2 U.S.C. § 441(b) (1998) (barring corporate campaign
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contributions and expenditures). Since most large accumulations o private wedlth in this
courntry surdy aiginated as corporate wedlth, the Court's distinction seems analytically
insufficient. This Article contends thet corporatewealth is dfferent from private wealth not
because its accumulation was more state supported, but because state corporate law
determines the ends to which it will be used. Incontrast, the useof private wedth, however
accumulated, is subjed to the idosyncratic whims of its private ownes. Thus, while the
privatefortunes of Mr. Perot and Mr. Forbes are surely no more o less the resut of date
aid than the cor porate fortunes fromwhich their private fortunes derive, Mr. Perot and Mr.
Forbes, unlike the boards of directors of the respective corporations, may spend their
fortunes in any way they wish without regard for date law fiduciary duties to fictioral
shareholdersand legally determined merkets that enforce those duties.

Citi zen-owned assetsmay be derived from corpor ations without raising the concerns
central tothis Article. Theissuerai sed here isnot whether privatewealth distorts the political
process or is deri ved from governmentally created privilege (although surely much isand it
is hard to imagine any private wedlth without, at a minimum, governmental enforcement of
its existence). Rather, the problem is whether the legal system permits the decision-maker
in char ge of those assetsto exercise hisor her faculties as a citizen. (Because PACs are not
bound by the state-aw fiduciary abligationsthat goven bus ness organi zations, they recuire
separate analysis.) In a republican democracy in which citizens, not the or ganizations they
create to govan o errich themsdves, are the ultimate source of the law, the distinctive
voice of corporations is not a justification for granting such corporations rights against
citizens.

[FN27]. For discussions of the congtitutional history of corporate law, see generally
Morton Horwitz, Transformationof AmericanLaw 1780-1860at 63-108 (1977); Schna der,
supranae 19, at 1253.

For surveys of corporate rights under the Constitution and corporate persorality
theory generally, see WilliamW. Bratton, The New Economic Theary of the Firmt Critical
Perspecti ves from History, 41 Stan. L. Rev. 1471 (1989); Howard Jay Graham, An |nnocent
Abroad: The Constitutional Cor porate "Person,” 2 UCLA L. Rev. 155 (1955); Mark A.
Gregory, The Personification of the Business Corporation in American Law, 54 U. Chi. L.
Rev. 1441 (1987); Horwitz, supra; Herbert Hovenkamp, The Classical Corporation in
AmeicanLegal Thought, 76 Geo. L.J. 1593, 1640-51 (1988); Carl J. Mayer, Personalizing
the Impersona: Corporationsand the Bill of Rights, 4 Hastings L.J. 577 (1990); Michael D.
Rivard, Toward a General Theory of Corstitutional Personhood: A Theory of Constitutional
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Personhood for Transgenic Humanoid Species, 39 UCLA L. Rev. 1425, 1450-65 (1992);
Note Conditutional Rights of the Carporate Person, 91 Yale L.J. 1641 (1982).

[EN28]. Courts treatment of groups as identica to individuals is not restricted to
guestions regarding corparations. See e.g., Lee E. Teitelbaum, The Family as a System: A
Preliminary Sketch, 1996 Utah L. Rev. 537, 542 (arguing oourts treat family as a
"free-standing thing" that "must be given some decisiona space" without considering that
"gpouses were not free to vary their arrangements materialy from the public definition of
marriage”).

EN29]. See e.g, Bank of Augusta v. Earle 38 U.S. (13 Pet.) 519, 578 (1839)
(argument) (stating thaet a corporation as an "artificial body politic" is "always corfined to
definad purposes*) (emphasis added).

EN30]. For extended discussions of the difficulties of fitting new problemsinto old
dodrinal categories, see Daniel JH. Greenwood, Akhnai, 1997 Utah L. Rev. 309
(hereinafter Greenwood, Akhnai); Danid J.H. Greenwood, Beyond Dworkin's Dominions,
72 Tex. L. Rev. 559 (1994) (hereirefter Greenwood, Beyand Dworkin's Dominions).

[EN31]. Thus, for exampl e, "private" police forces are now significartly larger than
governnmental ones. See, e.g., David H. Bayley, Police for the Future 10 (1994) (discussing
rise of private police and reporting that number of private security guardsin 1990 was three
times larger than number of publicly funded police and growing faster); Les Johnston, The
Rebirth of Private Policing 101 (1992) (quoting estimate that f or every buggi ng device used
by government agents, 300 are used by private security personnd); Geald E. Frug, City
Services, 73N.Y.U. L. Rev. 23, 69 (1998) (discusd nguseof private pdice); Jerry A. Usher,
Privatization in Criminal Justice: One Perspective in Southern California, in Privatizing the
United States Justice System 138, 151 (Gary W. Bowman et a. eds., 1992) (ating that Los
Angeles area had more private security dficers licensed to carry gurs than there were
uniformed L.A. police that can be put on the street); William F. Walsh et al., T he Starrett
Protective Service: Private Policing in an Urban Community, in Privatizing the United States
Justice System, supra, a 157, 160- 74 (describing carporate owned police force o Starrett
City, Brooklyn).

While much of this private policing is not corporate, it seans safe to assume that
corporations have asignificant part in the legitimate use of for cefor socid control. See, e.g.,
Utah Const. art. X1, § 16 (repealed 1993) (banning corpor ations from importing into state
"armed persons or bodies of men"); Frank Morn, The Eye That Never Segps. A History of
the Pinkerton National Detedive Agency 103 (1982) (describing 1892 Homestead incident
and later history of Pirkerton private police); Clifford D. Shearing, The Rdation between
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Public and Private Policing, in 15 Moden Policing Crime and Justice: A Review of
Research 399, 405, 412, 423-24 (Michael Torry et a. eds., 1992) (discussing political
opposition to Pinkertons and other privat e policeforcesin early twentieth century and radical
shift in views by 1980s, leading to anew "corporatefeudalisnt').

Moregeneraly, theincreasing privatization of Americahasled to many traditionally
public functions bang taken over by private industry; corporations often exerdse mare
interse control over public spaces than do governmerts. See e.g., PruneY ard Shopping Ctr.
v. Robins, 447 U.S. 74, 81 (1980) (arguing that while Fir s Amendment does not grant speech
rightsagainst shopping mall, state may decidethat suchrightsare necessary or important to
aviable pditical debate); Food Employeesv. LoganValley Plaza, 391 U.S. 308, 319 (1968)
(stating that shopping mall serves traditionally public function).

[EN32]. SeeinfraParts 1V.B and 1V.C; text accompanying note 109.

[EN33]. The early cases emphasizethe bilateral public-privatedistinction-- civil and
public corporationsare governmental, whileeleemasynary and privateonesare not--without
considering theimplications of inter mediate f orms, notwithstanding the obvious examples of
the Plymauth Bay Company, the Virginia Company, or Harvard College. See, e.g., Paul v.
Virdnia, 75U.S. (9 Wall.) 168, 183 (1868) (menti oning exampl esof i nter mediat eforms and
then forcing them into public/private dichaomy). The post-Newv Deal cases contain no
explanation of the basis for gill important digti nction between business corporations--which
now have nearly complete First Amendment rights--and municipal corporations, which do
not. In contrast, the Court hasexplicitly refused to distinguish between business corporations
generdly and the press specifically, despite the invitation in the language of the First
Amendment. Most importantly for this Article, the Court, wit hout di scussion, hasassimilated
not-for-profit corparations that have no shareholde's to business corporations. The analysis
in this Article depends on making auch a distinction: the NAACP is subject to the general
group-speech problems discussed in Part 111 but not to the special business corporation
problems of Parts1V and V. Accordingly, the NAACP is properly protected. See NAACP
v. Button, 371 U.S. 415, 430-31 (1963) (allowing the NAACP to assert First Amendmert).
However, theanalogy drawnin First National Bank v. Bellaiti, 435 U.S. 765 (1978), between
the NAACP and a publicly traded business corporationis unsustainable. Seeinfra note 96
and accompanying text (criticizing Bellotti and categorizing the NAACP as a committee of
correspondence).

[EN34]. 454 U.S 290, 294 (1981) (comparing political action committee to
Committee of Correspondence without discussion of corporate contributors); cf. id. at 299
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(Rehnguist, J.,) (notingthat he concurs notwithstanding thet one appellant was a corporation
because ordinance was not limitedto corporate contributors).

[EN35]. 404 U.S. 508, 510 (1972) (extending right of petition and association to
business corporations).

[EN36]. 365 U.S. 127, 137 (1961) (holding the Sherman Antitrust Act inapplicable
to an association of two or mare corparations attempting to persuade the legidature or the
executive with respect to a law that would produce a redraint or monopoly). Further
examples could be multiplied. For a particularly dramatic one, see the discussion of Justice
Black's disserting gpinion in Bell v. Maryland, 378 U.S. 225, 318 (1964) (Black, J.,
dissenting), in Greenwoad, supra note 14.

[EN37]. Bank of the United Statesv. Deveaux, 9 U.S. (5 Cranch) 61, 87-91 (1809).

[EN38]. 447 U.S. 557, 581 (1980) (Stevens, J., concurring).

[FN39]. Austin v. Michigan Chamba of Commerce 494 U.S. 652, 670 (1990)
(Brennan, J., corcurring) (emphasis removed). Indvidual shareholders, of course, have no
right to withdraw money fram the corpor ate treasury, and have no right to control its use,
except viatheir right to participate in the election of the board of directors. Even the right of
election is quite limited, since directors, once elected, owe afiduciary duty to the corporation
and all its sharehol ders that barsthem from taking actionsin vidation of that duty regardiess
of the platform on which they were elected See, eg., Rev. Modd Bus. Cap. Act 8
8.30(a)(3) (1984). Thus, shareholders have few or none of the characteristics of
common-law "ownership" of funds in thecorporate treasury.

In addition, Justice Brennan's comment evokes the simplistic group theory in his
referenceto a shareholder as a gendered "hi (m)." See Austin, 494 U.S. at 670 (Brennan, J.,
concurring). Most shares in publicly traded corparations are hdd by corporate entities
(including ingtitutional shar eholders), not human beings. Seeinfranotel11 and accompanying
text.

[EN40Q]. See, e.g., Dartmauth Cdlege v. Woodward, 17 U.S. (4 Wheat.) 518, 630,
645-46 (1819) (andogizing directors of charitable corporation to personal representatives of
the donars, whose property the corporate funds "really” are). Of course, most of the assets
of any successful business corporation (or college) are likely to have been generated by
corporate activities rather than caontributed by shareholde's or their equivalents.

[EN41]. See e.g, Bl v. Maryland, 378 U.S. 226 (1964) (anthropomorphizing
corporateentity tojustify granting itrights); LouisvilleR.R. v. Letson 43U.S. (2 How.) 497,
555 (1844) ("(A) corporation created by a date. . . seems to us to be a pason, though an
artificial one, inhabiting and bel onging to that state, and therefore entitled, for the pur pose of
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suing and beng sued, to be deemed a citizen of that date.”); Dartmouth College, 17 U.S. (4
Whest.) at 636-37 (opinion of Marshall, C.J.) (describing a corporationas"anartificial being"
with "only those properties which the charter confers uponit,” but "it is no more a state
instrument than a natur al person exercising thesamepowe's (or immortality) would be™); id.
at 667 (Story, J.) (statingthat acorporation "is an artificia person. . . endowed with certain
powers and franchises which . . . are yet considered as subsisting in the corporation itself,
asdistinctly asif it were areal pasonage”).

[EN42].118U.S. 394, 396 (1896) (Waite, C.J., introductary comments) (stating thet
the Court does not wishto hear argumert on the issue).

[FN43]. 129 U.S. 26, 28 (1889). Santa Clara and Beckwith have became certral
pillarsof constitutional jurisprudence without significant f urther discussion, notwithstanding
their obvious weaknesses. See, eg., Wheding Steel Cap. v. Glande, 337 U.S. 562, 575
(1949) (Jackson, J., corcurring) (listing cases that assume corparations are Fourteenth
Amendment persons to justify Court's decision not to address Sarta Clara or Beckwith
despite dissent questioning constitutional status of corporations). The dissent by Justices
Black and Douglas in Wheding and a similar one by Justice Black in Conrecticut General
Lifelnsurance v. Johnson, 303 U.S. 77, 83-90 (1937), remain the only r easoned questioning
of the basic principle that carporations are "persons' for Fourteenth Amendment
purposes--plain language, history, original intent, and policy notwithstanding. But see First
Nat'l Bank v. Bellotti, 435 U.S. 765, 778-80 (1978) (rejectinglibaty/propety diginction);id.
at 822 (Rehnquist, J., dissenting) (arguing that prior departures from Northwestern National
Liferule have been narrow); Northwestern Nat'l Lifelns. Co. v. Riggs, 203 U.S. 243, 255
(1906) (holding that Fourteenth Amendment "liberty” is only the liberty of natural persors,
corporatiors are praected only in property interests).

Occasionally, entity theory is invoked to the opposite effect. Thus, Justice
Rehnquist'sdissetsin Central Hudson Gas, 447 U.S. at 587 (1980), and Bellotti, 435 U.S.
at 825-26, eachrelies on theartificialness of corporate entity theary to argue that because
the corporation exists only by virtueof thestate, the state has plenary powe to regulate it.
This is an instance of Justice Rehnquist's more genea theory that lessa powers are
included in greater ones, a theory that has not won general acceptance in free speech or
other contexts Thus, for example, black-letter civil rightslaw holds that an employer may
firean at-will employee far noreaso at all, but not for adiscrimnatory reason; similarly, a
statemay arbitrarily refuse to create a public forum, but having created one, may not restrict
accessto itto particular viewpoints. See generally Charles A. Reich, The New Property, 73
YaeL.J. 733 (1964) (arguing for property-like protections for dtate-created privileges). In
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the corporate law area, the theory that the state's creation of thecorporation gvesit plenary
power over it was reected early on. See, e.g., Dartmouth Cdlege, 17 U.S. (4 Wheat.) at
636-37 (Marshall, C.J.) (using artificial entity theory to reject state contr ol over corporation).

[EN44]. The Old Court granted corporations protection (sometimes via the
Fourteenth Amendment) under the First Amendment, see Pierce v. Society of Sisters, 268
U.S. 510, 535 (1925), the Fourth Amendment, see Silverthor ne Lumber Co. v. United States,
251 U.S. 385, 391 (1920) (providing to a corporation Fourth Amendment protections from
producing corporate docunments), the Due Process and Takings Clauses of the Fifth
Amendment, see Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922) (Takings Clause);
Missauri Pac. R.R.. Co. v. Nebraska, 164 U.S. 403, 417 (1896) (Takings Clause); Noble v.
UnionRiver Logging R.R., 147 U.S. 165, 176-77 (1893) (discussing the DueProcess Clause
as applied toarailroad company), the Sixth Amendment, see Armour Packing Co. v. United
States, 206 U.S. 56 (1908), and the Commer ce Clause, see Dahnke-Walker Milling Co. v.
Bondurant, 257 U.S. 282, 291 (1921) (invoking Commerce Clauseto require state to alow
foragncorparationto enter state and do business withaut authari zation).

The New Deal constitutional revdution left most of these existing corparate rights
undisturbed and added more. Corporations were protected under the Double Jeopardy
Clause, see Fong Foo v. United States, 369 U.S. 141 (1962); United States v. Martin Linen
Supply Co., 430U.S. 564 (1977) (referring to corporationas "him"), and, at least in dicta, the
Seventh Amendment, see Ross v. Banhard, 396 U.S. 531 (1960).

The moden rule has been to equate corporations and indviduals for Firg
Amendment purposes. See Pacific Gas & Elec. Co. v. Public Util. Canmin, 475 U.S. 1
(1986) (protecting right not to aid another's speech); Central Hudson Gas & Elec. v. Public
Serv. Comm'n, 447 U.S. 557 (1980) (protecting right to advertise); Consolidated Edison v.
Public Serv. Comnin, 447 U.S. 530 (1980) (uphdding utility company's right o political
advocacy); VirginiaState Bd. of Pharmacyv. Virginia Citizens Consumer Council, Inc., 425
U.S. 748 (1976) (voiding a stat utory ban on advertising prescription drug prices); NAACP
v. Button, 371 U.S. 415 (1963) (uphdding NAACP's right to sdicit persons seeking legal
redress). Thus, current federal constitutional inter pretation bars regulation of core political
advocacy by corporations, Bellotti, 435 U.S. at 776, 784, particularly when "corporate’ or
"shareholder" inteests areat stake 1d. at 805-06, 816, 821 (White, J., dissentingfrom Court's
finding that cor porate political speech is aways protected but agreeing that when corparate
interests are at stake, First Amendment protection would be warrarted). However, the bar
islessstringent in the context of direct contributionsto pditical candidates. Austin, 494 U.S.
652 (limiting corporate contributions to politica candidates because of appearance of
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corruption); FEC v. Massachusetts Citizens for Life Inc., 479 U.S. 238 (1986) (holding
nonprofits have a greater right to political speech than business corporations in the
candidate-contribution context).

[EN45]. 430 U.S. 564.

[EN46]. Id. at 569; cf. Dow Chemical Co. v. United States, 476 U.S. 227, 236
(1986) (assuming that Dow has a "reasonable, legitimate and objective expectation of
privacy” in a discussion that distinguished between commercial and personal premises but
not between corporate and hurman proprietors); Marshall v. Barlows, Inc., 436 U.S. 307, 312,
315-16 (1977) (stating that purpose of the Fourth Amendment is to "safeguard the privacy
and seaurity of individuals" in their personal and business affairs and extending protections
to a corporation without further discusson and referring to corporation as a gendered
individual). A particularly clear exampl e of treating thecorparationas anindividual isJustice
Black's dissenting opinion in Bell v. Maryland, 378 U.S. 226, 318 (1964) (Blak, J.,
dissanting), which analogized a corporatededsionto refuseto serve Black custamers to an
individual's right to decide whomto invite into hisliving room, while referring throughout the
opinion to the corpor ation by the name of its CEO, Mr. Hooper. See Greenwoad, supranae
14, at 1090-92 & n.138 (discussing personification of corporation in Bell).

[EN47]. Northwestern Nat'l Life, 203 U.S. at 255 (limiting corporate "liberty"
interests). The dodrine was that theliberties protected by the Fourteenth Amendmert are
personal and so unavailable to corporations, which could claim due process protection only
for their property. In the First Amendment context, the "liberty” limitation of Northwestern
National Life, 203 U.S. 243 already rarrowed by Pierce, 268 U.S. at 535 (dlowing
corporations to assert First Amendment claim on ground that they have pratected business
and property, not just liberty, interests), was virtually abandoned inGrosjean v. American
Press Co., 297 U.S. 233 (1936) (newspaper may invoke full First Amendment rights) and
Bellotti, 435 U.S. at 776 (corporate speech is protected without regard to the speaker). See,
e.g.,Halev. Henkel, 201 U.S. 43 (1906) (dtating that a corporation lacks Fif th Amendment
privilege aga nat sdlf incrimination). SeeCaliforniaBarker v. Schultz, 416 U.S. 21, 65 (1974);
United States v. Marton Salt Co., 338 U.S. 632, 652 (1950) (stating thet a corporation has
only limited Fourth Amendment ri ght to conduct its affairsin secrecy); FTC v. Ameican
Tabacco Co., 264 U.S. 298 (1924) (holding that corporations do not have same right of
privacy as individuals but still should have protection from unlawful and unreasonable
demands made inthe nameof public investigation). The Hale holding was even extendad to
a three-person partnership, where the entity theory clearly has no application. Bellis v.
United States, 417 U.S. 85, 92 (1974). But see GM L easing Co. v. United States, 429 U.S.
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338 (1976) (holding that a Fourth Amendmert warrant was required to "invade" corporate
offices); Dow Chemical, 476 U.S. at 236 (holding that Dow Chemical has a "reasonable,
legitimateand objective expedation of privacy" precludingwarrantlessairplanesurveillance).
Outside of the "regulatory warrant” aren, corparations continue to have protected Fourth
Amendment privacy interests despitethelimitations.

Similarly, the old doctrine that carporatiors lack "libety” or “"persord” rights
continuesto berepeatedfromtime totime. Haguev. CIO, 307 U.S. 496, 527 (1939) (holding
that a labor union and nonprofit corporation lack First Amendment rights), United Statesv.
White, 322 U.S. 694, 698-701 (1944) (stating that a Fifth Amendment right against
self-inaimination is "personal” and not availableto unionor, indicta, corporations).

Additionally, the Fourteeth Amendment's Privileges and Inmunities Clause, which
by itstermsapplies only to "citizens," isunavailable tocorporatiors. Seg e.g., Haguev. CIO,
307 U.S. 496, 514 n.22 (1939) (listing other cases that have held that natural per sons aone
areentitled to the privileges and immunities of the Fourteenth Amendment). Corporatiors are
not "citizens' for Fourteernth Amendment purpaoses, Pembina Consol. Silver Mining Co. V.
Pennsylvania, 125 U.S. 181 (1888); Paul v. Virdnia, 75 U.S. (8 Wall.) 168 (1868), or for
purposes of Article IV's Privileges and Inmunities Clause Bank of Augusta v. Earle 38
U.S. (13 Pet.) 519 (1839), dthough they arefor diversity purposes, Louisville, Cincinnati &
Charleston R.R. Co. v. Letson 43 U.S. (2 How.) 497 (1844). Inlight of the abor ted promise
of the Privileges and | mmunities Clause, this limtationof corporate rights has proved of no
practical significance

On the other hand, American carporations have an important right, apparently also
congtitutionalized, that no human being has: they have the right to choose their constitutive
law (parallel, perhaps, to a human being's personal law) without regard to their place of
residence or any other restriction. See Bank of Augusta v. Earle, 38 U.S.(13 Pet.) 519
(1839) (determining that corpor ations created by one state may operate in another under
principles of camity); Edgar v. MITE Corp., 457 U.S. 624, 645-46 (1982) (hdding thet
"Illinois has no interest in regulating theinternal affairs of foreign corporations” evenif they
are headquartered in Illinois and have a substantia impact on the Illinois economy,
presumably because the Corstitution samehow requires states to allow corporations to
choosethe law applicable to them) (emphasis added). A corporation, thus, may choase to
be ruled by the law of Ddlaware by smply so declaring (and paying Delawar €'s fees and
meeting a few nonburdensome formal requirements). To get a Nevada divorce a human
must do mare than that. This corporate chace-of-law rule is reected by most of the
continental juri sdictions under the siege reel doctrine. See, e.g., Case 81/87 The Queen v.
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H.M. Treasury ex parte Daily Mail and General Trust PLC, 1988 E.C.R. 5483; Terence L.
Blackburn, The Unification of Corparate Laws: the United States, the European Community
and the Race to Laxity, 3 Geo. Mason Indep. L. Rev. 1, 86-87 (1994).

[FN48]. 424 U.S. 1, 19-23 (1976).

FN49]. See, eg., J. Skelly Wright, Politics and the Constitution: Is Money Speech,
85 YdelL.J 1001, 1006 (1976) (argui ng that expenditur es of money should not be protected
as speech under the First Amendment because of the distinction between speech and
"speech related conduct™). Effectivedy all corporate speech is purchased (with the possible
exception of direct statements by theBoard) and thus would be unprotected under Wright's
analysis.

[EN50]. A view not shared by the legal realists. See Fdix S. Cohen, Transcendentd
Nonserse and the Fundional Approach, 35 Colum. L. Rev. 809, 811 (1935) (*Nabody has
ever seen a corpor ation. What right have we to believe in corporations if we do not believe
in angds?"). For further discussion, seegenegally Greenwoad, supra note 14.

[EN51]. See supra nae 39. The exception, of course, is when the carporation's
board deddes to distribute corporate fundsto shareholders, inthe form of dividends or &
dissolution. But shareholders have no authority to compd such dstributiors.

[EN52]. JohnC. Coffee, Jr., "No Soul to Damn: No Body to Kick," 79 Mich. L. Rev.
386, 386 (1981).

[EN53]. The Due Process Clause extends its protections to "persons,” not merely
citizens. Thus, it seems dea that resident fareigne's areentitl ed to the protection of the Free
Speech Clause. Hague v. CIO, 307 U.S. 496, 519 (1939) (Stone, J., concurring). Although
the language of the Clause dffers no reason to think that our government is permitted to deny
the due process rights of "persons' located abroad, the Court has corsistently held that
congressional power is plenary in this area. See Kleindienst v. Mandel, 408 U.S. 753, 766-
67 (1972) (quoting Galvan v. Press, 347 U.S. 522 (1954)); The Chinese Exclusion Case, 130
U.S. 581 (1889). Perhaps the Court's decision, that in this areait is not "emphaticaly the
province and duty of the judicial department to say what thelaw is,” Marbury v. Madison,
5 US (1 Cranch) 137, 177 (1803), stems from a understandable fear that
sovereignimmunity doctrine alone would not be able to withstand a rash of lawsuits from
deposed dictators, rejected immigration applicants o other sdf-designated victims of
American foreign-policy actiors. If indeed that was the motivation far holding that our
government may digegard its Constitution providing it does sowith respect to foreigners, it
might more appropriately have been achieved by requiring that suit be brought by a U.S.
citizen with standing and injury.
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[FN54]. 381 U.S. 301 (1965).

[EN55]. Id. at 308.

[EN56]. 408 U.S. 753 (1972).

[EN57]. 425 U.S. 748 (1976).

[EN58]. Id. at 756.

[EN59]. For an argument that corparate and government speech rights are similar
and that because corporate speechis constitutionally protected, munidpal speech should be
as well, see Note, The Constitutionality of Municipa Advocacy in Statewide Reerendum
Campaigns, 93 Harv. L. Rev. 535 (1930).

[EN6Q]. The argument is simply that, as Dean Yudof put it, that "a ban on
(govermrmental expendtures to create public support for governmental activities) is a
reasonable prophylactic measure to insure that consent processes are not dstorted” Mark
G. Yudof, When Governmernt Speaks: Politics, Law and Government Expression in Ameica
49 (1983) (hereinafter Yudof, When Government Speaks). For examples, see 18 U.S.C. §
1913 (1994) (barring Agricultur e and Interior Depart ments from campaigning far or against
pending leg slation with appropriated funds); 22 U.S.C. 1461 (1994) (barring United States
government agenciesfrom distributing in U.S. propaganda produced for distributionabroad);
Williams v. Mayor, 289 U.S. 36 (1933) (holding that a municipa corporation has no
constitutional rights against the state that created it); City of Boston v. Andason, 380 N.E.
2d 628 (1978) (finding no federa question where state barred municipal corporation from
some public rel aions and advertisng activities). For further discussion, see Yudof, When
Government Speaks, supra, at 6-9, 42-50, which | follow here. See dso Steven Shiffren,
Government Speech, 27 UCLA L. Rev. 433 (1980); Mark Y udof, When Governmens
Speak: Toward a Theary of Governmental Expression andthe First Amendment, 57 Tex. L.
Rev. 863 (1979) (heranafter Y udd, Theory).

[EN61]. The potertial distorting eff ect of corparate attemptsto modify the rules that
regulatethem are at least as serious as similar governmental attempts. Governmental officers
generally view themselves as obligated to act in the public interest (even if they may not
agree withthe public's view of that interest). In contrast, corporate officers are specificaly
direded toignare thepublicinterest and even theinterests of corporate participants, except
for the single interest in increasing the present discounted value of returns to stock
ownaship.

ENG62]. As the Court noted, almogt identical economic regulation had been upheld
against substantively (though not doctrinaly) identical arguments in the classic anti-Lochner
cases, Williamson v. LeeOptical Co., 348 U.S. 483 (1955), and Semle v. Dental Examing's,
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294 U.S. 608 (1935) . See Nate, supranotel9 (criticizing Bellati asarevival of Lochnaian
due process jurigprudence); cf. infra note 160 and accompanying text (discussing problem
with the state-society dstinction).

[ENG3]. Virgina State Bd. o Pharmacy, 425 U.S. at 765. The Court offered no
explanation of how this doctrine can be squared, congtitutionaly, with the constitutionally
mandated patent and copyright systems, each of which is basad on the assumption that
governmentd limitations on the "free flow of commercial information™ are necessary to the
functioning of the economy. See generadly James Bovie, A Theory of Law and Information:
Copyridht, Spleens, Blackmail and Inside Trading, 80 Cal. L. Rev. 1415 (1992) (discussing
the problem of commodified information in a market system that assumes information is
free).

EN64]. The usua phrase, "freemarke of ideas,” is strained to itslimitsby Virginia
State Board of Pharmacy: the issue in that case was price advertising, not ideas a al in any
ordinary sense of the word.

[EN65]. 435 U.S. 765 (1978).

ENG66]. The Court had aready, in Buckley v. Valeo, 424 U.S. 1 (1976), rejected the
theory (accepted in many other democracies) that democracy reguires limits on campaign
financing to assure that the rich do not have undue influence over the decisons of the people.
Cf. Wal zer, supranote 4, at 310- 11 (deploring the dominanceof money in dectoral palitics);
Pierre Avril, Regulation of Pditical Finance in France in Camparative Political Finance
Among the Demccracies 89-95 (Herbert Alexander & Rel Shiratori eds., 1994) (describing
detailed French regulation of campaign cortributions and expenditures); Thomas F. Gede,
Comparative Study of U.S. and West German Politica Finance Regulation: T he Question
of Contribution Controls, 4 Hastings Intl & Comp. L. Rev. 543, 544 (1981) (explaining
German law is designed to providea "floor" of canmpaignfundng); ChristinaHoltz-Bacha &
LyndaLeeKaid, A Comparative Perspectiveon Pditical Advetising, inPolitical Advertising
in Western Democracies 8, 14 thl. 24 (1995) (finding that France Demnmark, Germany,
Netherlands, U.K., and Israel provide for equal or proportional tdevision time rather than
allocating by purchase); Sanford Levinson, Electoral Reguation: Some Comments, 18
Hofdral . Rev. 411, 417 (1989) (pointing to diverse views among democracies on campaign
finance); Rod Stanton Fiori, Note, A Comparative Analysis of English and American
Campai gn Finance Laws, 11 Hastings Intl & Comp. L. Rev. 289, 293 (1988) (explaining
U.K. law bans virtually dl third party ("soft money") expenditures on beha f of candidates
and parties). Norethd ess, the Court'sframing of thequestian is quite disingenuous: theissue
in fact involved only corporate financing, not speech itself. Asthe Court pointed out, no one
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suggested that these advertisements would beimproper if they werefunded by noncorporate
sources.

[EN67]. Bellotti, 435 U.S. at 787.

[EN68]. Modern economic and psychological theories of behavior under conditions
of limited rationality suggest that decision making processes will be distorted by quantities
even of pure information, so that it is never true that more is unequivocally bdter. In an
information cascade, for example, people seeking to make decisions but awar e of their own
limited capacities use decisions of others as checks on, or substitutes for, their own
independent research and analysis. Under the right circumstances, this process can lead to
a cascade, in which asmall changein theinitiad starting pointsresultsin ahuge changeinthe
end point: arelatively small amount of well-placed advertising at an early stage can makethe
difference between the movie that everyone must see and the al ran. See, eg., Richard
H. Thaler, Quasi- Rational Econamics (1991); W. Brian Arthur, Positive Feedbacks in the
Economy, Sci. Am., Feb. 1990, at 92; Yes, Ten Million People Can Be Wrong, The
Economist, Feb. 19, 1994, at 81(1).

FNG9]. See Yudof, When Government Speaks, supra note 60, at 45 ("(t is
inconceivable that governments should assert First Amendment rights antagonistic to the
interestsof the larger community."); William W. VanAlstyre, The First Amendment and the
Suppr ession of Warmongering Propagandain the United States, 31 Law & Contermp. Probs.
530, 536-40 (1966) (arguing that the government should not be allowed to prevent
propaganda from abroad).

EN70]. Seesupra text accompanying note56 (discussing Kleindienst v. Mandel, 408
U.S. 753 (1972)).

EN71]. See supra nate 60.

[EN72]. Bellotti, 435 U.S. at 794 n34.

[EN73]. Dd. Code Ann tit. viii, 8§ 141(a) (1998) (" The business and &fairs of every
corporation organized under this chapter shall be managed by o under the drection o a
board of directars . . . ."); Rev. Model Bus. Corp. Ad § 8.01(b) (1984) ("All corporate
powers shall be exercised by or under the authority of, and the business and affairs of the
corporation managed under the direction of, its board o directors . . . ."); 17 C.F.R. §
240.14a-8(c)(7) (1998) (alowing corpor ations to excl ude from prox y statements shar eholder
proposals "dedl (ing) witha matter relating to the company's ordinary business operations").
See thediscussion in Greenwaood, supra note14, at 1038-40 & n.49.
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[EN74]. 1 do not propose changing this rule. By setting a single goal and holding
managers to it, the legal directive alows corporate executives to be adminigtr ator s rather
than politicians. See infraPart 1V.

[EN75]. This can take the form of advocating lower safety, environmental, labor
protection, or antitrust standards ("deregulation™), but can also include advocacy of greater
governmentd intervention, whether in the form of governmentaly created monopoly or
subsidy (e.g., crop subsidies, public land use, the ICC, and so on) or the imposition of
regulations designed to hurt competitors. Thecommon denom nator isnot an attitude towvard
"big government” but rather that the corporation is required to advocate these laws (or
absence of law) based on a calculation of the mast cost effective way toincreasethe value
of its shares, rather than on a judgment regarding the interests of society or any human
subsection o it.

[EN76]. For a recent and sympathetic review of the proper roleof group speakers,
includi ng specid interest lobbyigts, in our democracy, see Pete Schuck, Against (And For)
Madison: An Essay in Praise of Factions, 15 Yale L. & Pol'y Rev. 553 (1997).

EN77]. Greenwood, Akhnai, supra note 30, at 336-37.

[EN78]. See, eg., Yael Tamir, Liberal Nationalism 117-25 (1993) (discussing
problems of boundary setting in libeal state and theory); Walze, supra note 4, at 31-64
(defining characteristic of group is its ability to define and police its boundaries); Adeno
Addis, Ind vidualism, Communitarianism, andthe Rights of Ethnic Minorities, 67 N otreDame
L. Rev. 615 (1992); Nathaniel Berman, But the Alternative |s Despair, 106 Harv. L. Rev.
1792, 1842-59 (1993) (discussing approaches to group definition); Richard Briffault, Our
Localism, 90 Colum L. Rev. 1, 73-75 & m.311-13, 322 (discussing importance of
boundaries); Richard Briffault, Voting Rights, Home Rule, and Metropolitan Governance:
The Secesson of Staten Idand as a Case Study in the Dilemmas of Local
Sdf-Determination, 92 Colum. L. Rev. 775 (1992) (discussing importance of voting
boundaries in determining results); Allen Buchanan, Toward a Theay of Secession, 101
Ethics 322 (1991) (discussing diffi culties of determining group boundaries); Perry Dane,
Maps of Soveragrty, 12 Cardozo L. Rev. 959 (1991); Owen Fiss, Groups and the Equal
Protection Clause, 5 Phil. & Pub. Aff. 107 (1976); Jerry Frug, Decentering Centralization,
60 U. Chi. L. Rev. 253 (1993) (arguing that allocation of functions to municipalities be
changed to reduce tendency to act like compditivemaximizers); Paul Gewirtz, Remediesand
Resistence, 92 Yae L.J. 585, 628-31 (1983) (describing importance of school districting
boundaries in process of "white flight"); Greenwoad, Akhnai, supra note 30, at 336-39
(arguing problemof boundaries is fundamental to denocratic theory).
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[EN79]. Kimbele Crenshaw, Mapping the Margns: Intersectionality, ldertity
Politics, and Violence Against Women of Color, in After Identity: A Reader in Law and
Culture 332, 333, 337-38 (Dan Danielson & KarenEngle eds., 1995).

[EN8Q]. I have in mind such thinkers and leaders as Rousseau, Mazzini, President
Wilson, and Ahad Ha-'Am. See generdly Ahad Ha-"'Am, Savery in Freedom, in Selected
Essays by Ahad Ha-'Am (Leon Simon trans., 1944) (1891) (emancipation in democratic
France leads to spiritual slavery dueto requiranent that Jews adopt French national culture);
Jean Jacques Rousseau, The Government of Poland 5-9 (Wilmoore Kendall trans., 1972)
(1772); Jean Jacgues Rausseau, Social Contract, 16-18 (Charles Frankel trans., 1947) (1762)
(hereinafter Rousseau, Social Contract) (describing sovereign); id. at 26-27 (distinguishing
will of al and general will). These thearistsvien a "pegpl€' as far mare than a collection of
persons: it has a "spirit" or a "will" that is different from the wills of individual people,
although in the ideal situation, shared by each individua as well. See Ahad Ha-'Am, The
Wrong Way, in Nationalism and the Jewish Ethic 34-43 (Hans Kohn ed., 1962) (contrasting
unity of "national feding' to dvisiveness of "self-interest”); Hans Kahn, Introduction to
Nationalism and the Jewish Ethic, supra, at 1, 16- 17 (1962) (describing how Ahad Ha'Am
thought that Jews could find freedom and dignity only as members of a Jewish nation and
not through assi milation). For sophi sticatedmaodern discussi onsof theproblens of nationalism
see generally Will Kymlicka, Multicultural Citizership: A Libaa Theary of Minority Rights
(1995); Tamir, supra note 78, at 60-63 (discussing the origins and development of the tie
between state and nation); id. at 79 (describing liberd nationalism as a "direct descendant
of cultural pluralism of Herder and the liberal nationalism of Mazzini").

[FN81]. Cf. Robert Cover, Forward: Nomosand Narrative, 97 Harv. L. Rev. 4,15
(1983), reprinted in Rabert Cove, Narrative, Vidence and the Law 95, 109 (1992)
(describing the radical indtability of the paedeic nomos and mitosis of jurisgenerative
communities).

In partial contrast, the antilibera nati ondlists also seek to solve the aggregation
problem by creating unity; they differ largely in the degree of unity they see as mandatory
and the means they are prepared to use to create and mairtain it. Rathe than try to draw
lines around pre-existing groups, they attempt to create the requisite unity by force (by
reeducating, expelling, or smply killing dssidentsand deviants); having imposed unity they
then see no need for continued democratic or individua freedom (which would smply alow
the threatening disagreements to reappear).

EN82]. Typically, theagreed-upon goal isitself a"universal means' to privateends:
thelibera gt ate limits palitics by agreeing that whatever else anyonewants, each wants laws
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that can serveas "(h)edges ae set, not to stop (t)ravellers, but to keep tham inthe way."
ThomasHobbes, L eviathan239-40 (Richard Tuch ed., Cambridge Univ. Press1991) (1651);
see infranote112.

[EN83]. See e.g, Robet A. Dall, Who Goverrs 5, 218-20, 226-28, 243 (1961)
(describing politics as pluralist conpetition of interest groups over allocation of spoils).

FEN84]. For acriticism of Ronald Dworkin asserting that he reads the Constitution
to displace politicsinal significant valueissues, see Michad McConnell, T he Importance of
Humility in Judicial Review, 65 Fardham L. Rev. 1269 (1997); cf. Greenwood, Beyond
Dworkin's Dominions, supra note 30.

[EN85]. Compare Rousseau, Social Contract, supra note 80 (describing theory of
the genera will, which seems to assumea consensus amongall theindividual sinvolved), with
Kenreth J. Arrow, A Difficulty in the Concept of Social Wdfare, 58 J. Pol. Econ. 328
(1950) (presentinghis "Impossibility Theorem"--it isimpossbleto construct aconsistent set
of preferences out of the preferences of individual group members andalso satisfy conditions
of fairness). Arrow's theorem is also frequently called the "voting paradox.” See also
Kenreth J. Arrow, Social Choice and Individual Values 46-60 (2d ed. 1963) (proving that
when chaices are not binary, the outcome of vating will depend on procedural factors such
as the order inwhich choices are voted o).

FN86]. For discussion of the problems of aggregation in the corporation, see
Greenwood, supra note 14. For application to the speech problem see infra Part IV.B.

[EN87]. Seegenerally Robat Michels, Political Parties 364-71 (Eden & Cedar Paul
trans., Free Press 1962) (1911).

[EN88]. See Dan C. Heldman & Deborah L. Knight, Unions & Lobbying: The
Representation Function (1980) (presenting opiniontpoll data indicating the views of union
members differs fromthose of their leaders on a variety of issues).

[EN89]. See gereraly Albat O. Hirschman, Exit, Voice& Loyalty (1970).

FN90]. See also Robert Cover's discussion o the processes of communal mitosis
and theimperial virtues in Cover, supra note 81.

[EN91]. | neglect here the well-known problems of free-riding, which will lessen the
relative srength of some groups without regard to individual preferences. The standard
analysis of the problem is M ancur Olson, The Logic of Collective Action 9-16 (1965); see
also Bruce A. Ackerman, Beyond CaroleneProducts, 98 Harv. L. Rev. 713, 724-26 (1985)
(discussing implications of collective-action problemsfar political power of various groups).
Corpor ations are unusua ly likel y to avoid fr ee-ri ding pr oblems associated with lobbying: the
corporate management speaks for the group and individuals members ordinarily have little
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possibility of freeriding It isakey aspect of corporatelaw that individual sharehol dersnever
have the right to withdraw their funds from the corporation or otherwise to decline to fund
particular corporate activities. Therefore, corporate speech does not seem subject to the
collective-action problems that may plague competing participants--itislikely to berelatively
loud.

[EN92]. Despite this difficulty, the exit option is invoked anyway as a legitimation
technique. Locke, for example, based the obligation of a dissenter to obey the law on the
"tacit consent” evidenced by the dissenter's failure to emigrate. John Locke, Two Tregatises
of Governmernt 364 (Peter Laslett ed, Cambridge Univ. Press 2d ed 1970) (1690). The
slogan of the prowar camp, "Loveitor Leaveit," took its power from thesameidea: if wvoice
has failed, you should exit, or deem yoursdf bound by the leadership. And the classic
Teibautian analysis of local governmenta politics depends heavily on the ease of exit from
locd municipdities. See, e.g, Frug, supranae 31, at 28, 41; Frug, supra nae 78, at 320-21
(regjecting dichaomous understanding of membership).

[FN93]. On the not-for-profit sector generaly, see, for example, Henry B.
Hansmann, Role of NonProfit Enterprise, 89 Yale L.J. 835 (1980); Henry Hansmann, Why
Do Universities Have Endowments, 19 J. Legal Stud. 3 (1990). On historic perceptions of
charitable endowments as self-per petuat ing bodieswith no outside guides, see Evelyn Brody,
Charitable Endovmentsand the Democratization of Dynasty, 39 Ariz. L. Rev. 873,918, 921
(1997) (discussing instances of abuse of charitable endowments and of donor restrictions
gone wrong).

[EN94]. For a discussion of the "by-produd theory," see Olson, supra note 91, at
132-33.

[EN95]. SeeDondd A. Downs, Nazisin Skokie: Freedom, Community, and theFirst
Amendment 32 (1985) (estimating the organization lost 15% of its membership as a result
of its position).

[EN96]. See NAACPv. Button, 371 U.S. 415, 430-31 (1963) (reviewing protection
of group speech and extending it tolitigation); NAACP v. Alabama, 357 U.S. 449 (1958)
(alowing NAACP to assert rightsof itsmembers); cf. Citizens Against Rent Cortrol v. City
of Berkdey, 454 U.S. 290 (1981) (reasoning as if, countafactually, PAC's donors were
human citizens). In First National Bank v. Bellotti, 435 U.S. 765 (1978), the Court assumed
that not-for-profits could nat be diginguished from business corporations for First
Amendment purposes. It should now be clear that dfferent corporate forms must be
consider ed separately, not simply lumped together. While the NAACP fits reasonably well
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the constitutional category o "Conmmittees of Correspondence”-- citizens petitioning for
redress of grievances--othe corporateentities likdy donot.

[EN97]. While dtate law clearly directs corparate decision makers to set aside their
own views and interests, it extends a good deal of discretion to carporate directors to decide
how to fulfill that duty. T his unreviewed discretion, in turn, presents the possibility that
corporate decision mekers will nat, in fact, sa aside their views, but will instead use
corporateassetsto pursue their owvn agenda. State law takes thisrisk on the reasonabl e view
that strict judicial enforcement of corporatefiduciary dutiesis likely to cause more problems
than it will solve. Nonetheless, such behavior by cor porate fiduciaries is clearly a form of
theft--that sort of corporate speech no mare deserves First Amendment pratection than
would athief's claim that he was condti tutionall y protected in his effort to spend his ill-gotten
gains in lobbying for changes in the law of property. This point has been ably argued by
Justice White in Bellotti, 435 U.S. at 802 (White, J., dissenting), and by Victor Brudney,
Business Corparations and Stockholders Rights Unde the First Amendment, 91 Yale L.J.
235 (1981) (characterizing corparate political speech as managerial speech funded by
misappr opriation of shareholder funds). ThisArticle, in contrast, focuses on the Situation in
which corpor ate managers do act as they are supposed to. Even if state law were perfectly
enforceable, First Amendment rights far corporations still would produce perverse resuilts.

Of course, profit maximization is not necessarily incompatible with other goals.
Corporatemanagers may be ableto persuadethemselves (or courts) that other goals are also
profitable. Seg e.g., Paramount Comnunications v. Time 571 A.2d 1140 (Del. 1990)
(accepting theboard's implausible claim that its goal of "preserving Time Cultur €' waslinked
to the interests of shareholders); A.P. Smith Mfqg. Co. v. Barlov, 98 A.2d 581 (N.J. 1953)
(implausibly defending charitabl econtribution as profit maximizing); discussioninfrap. 1050.
Any significant departure from prdfit maxinmzing norms, however, is likely to be severely
punished by both the capital and the product market. See infra Part 1V.D.

FEN98]. See e.g, Eric W. Orts, Beyond Shareholders: Interpreting Corporate
Constituency Statutes, 61 Geo. Wash. L. Rev. 14 (1992) (examining whethe corporate
directorsmay consder nonsharehol der interests in cor por ate decis on maki ng); Symposium,
Corpor ate Malaise--Stakeholder Statues; Cause or Cure, 21 Stetson L. Rev. 1-279 (1991).

[EN99]. See generdly William W. Bratton, J., The "Nexus of Contracts"
Corpordion A Critical Appraisal, 74 Cornell L. Rev. 407 (1989).

EN100]. Theorists, of course, have had no trouble generating stories, of varying
degrees of persuasiveness, to justify diserfranchisament of nonsharehdder constituercies.
The most successful of these accounts focus on the comparative risk borne by shareholders

78



Essential Speech. ©Daniel JH Greenwood 1998

and other stakeholders. under some circumstances, including an unrealisticaly fluid labor
market, shareholders are the corporation's residud risk bearer and least able to rely on
contract protections. For current purposes, however, the important fact is thet a story must
be told, not how successful the story is; the issue of why the franchise is restricted to
sharenolders arises only after theorists o state legslatures have abandoned the notion that
acorporation is its shareholders and no mare. If the corporation werejust its sharehol ders,
the others would beoutd de's andthere would be no need to explain why they are not entitled
to vote.

FN101]. Seeinfra Part 1V.D.1. and note 128. Portfolio investors diff erfrom the
classic fictional shareholder in that they are invested in a diversified portfolio of publicly
traded securiti es rather than soldy in thestock of the firm inquestion Like classic fictional
shareholders, they areindifferent among projects, places, people and the like. See infranate
132. They differ however in that they also are indifferent among firms: the diversfied
portfolio is not made bette off if U.S. West improves its situation at the expense of Bell
Atlantic, sinceit ownsbaoth. From the perspective of the classic fictiona shareholder, specific
projects of a corpor ation appear as no more than entir ely fungible projected cash flows; the
portfolio investor takes this perspective ane gep further--each corporation is no morethan
a fungible moment on the capital investment frontier. Accordingly, the difference is this: a
classic fictional shareholder is seen as willing to have the carporation abandon factories,
products or employees at any timein a constant chase for the optimumrisk-reward ratio, but
is presumed to beirrationally committed to itsinvestment in the corporation. In contrast, the
portfolio investor is no more committed to a particular stock than the corporation isto a
particular investment. It is neither a short term investor nor along term one but rather time
indifferent: it shifts any time a better opportunity appears, and stays as long as the security
medsitsrequirements. For the purposes of this Article, the digti nction between the two types
of shareholde is raely important-- although they will have different views on some
significant political issues (portfolio investors should strongly opposecorporate attempts to
use thelegal system to bash other publicly traded corporations) both versions will happily
externalize costs onto nonseauritized beings such as the people who hold the shares.
However, corporate managements often will have strong preference for the classic model,
which views them as important, over the portfolio verdon, which views management as
fungible. For detail ed discusson and further citation, see Greenwood, supra note 14, at
1056-89; Henry T.C. Hu, New Hnarcial Produds, the Moden Process o Financial
Innovation, and the Puzzle of Shareholder Wdfare 69 Tex. L. Rev. 1273 (1991).
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[EN102]. That is, stocks are relatively fungible. An investor who disikes a
corporation'saction in one sphere should be able to find another generally similar investment
differing only intheoffensive cheracteistic. See, eg., RdphWinter, State Law, Shar eholder
Protection and the Theory o the Corporation, 6 J. Legal Stud 251 (1977) (relying on ease
of exit to argue that management and shareholders will be aligned even in relatively
immeterial matte's). Unfortunately, as | argue bdow, corporate law mandates that all
corporationstake systematically similar positions on political issues, sothecorporateinvestor
cannot simply choseanothe stock with different pditics.

EN103]. That is, the transaction costs of exit are quite low. To abandon your
church, or even the NAACP, may requi re substanti a changes in self- understanding and/or
social ties. To abandon apublicly traded corporateinvestment requires no more than calling
your broke and the possibility of paying deferred capital gairs tax.

[FN104]. First Nat'l Bankv. Bellotti, 435U.S. 765, 785n.22, 791 n.30 (1978). Some
schdars argue that money distorts the pditical process; since corparations have more of it,
they areparticularly dangerousdistorters. On money as speech generally, see, for example,
James Boyle, A Theory of Law and Information: Copyricht, Spleens, Blackmail and Insder
Trading, 80 Calif. L. Rev. 1416 (1992); Steven Shiffren, The Firss Amendment and
Economic Regulation: Away from a Genagal Theary of the First Amendment, 78 Nw. U. L.
Rev. 1212, 1281 (1983) (arguing that some commercia speech deserves First Amendment
protection); Mark Tushnet, Corporations and Fr ee Speech, in The Paliticsof Law 253 (D avid
Kairys ed., 1982); Wright, supra note 49 (arguing that campaign finance reform promotes
First Amendment values); on specifically corparate money in politica campaigns, see Note,
supra note 19 (arguing that granting cor porations free-speech rights does not serve any
free-speech interests).

[EN105]. Thereis ore significant exception: the portfolio investors. Diversified
portfolio investors have a different interest than an undiversified fictional shareholder, and
also often have market power sufficient to enforce thar views. See supra note 101.

[EN106]. The reference isto the "utility monsta™ problem in utilitarian theory.
Imagine a person who derives extraordnary pleasure from seei ng others made miserable.
Under aggregate utility maximizing views, if the sadist's utility is sufficient, we ought to
organize society to satisfy him. Egalitarian utilitarian views have a smilar problem with a
different typeof utility monger: the individual who needs enormaous resources to derive even
a minimal degree o satisfaction, who is likdy to be massively miserable without a steady
supply of Beluga caviar and Armani suits. If the utilitarian's goal is to equdize utility, this
mongter can absorb al of the society's resources. T he corporation is amonster in a related
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sense: because it seeks to maximize share value without regard for the cods to any other
value, left unrestrained it too will organize all society to save its own needs.

[EN107]. See supra Part 111.A (discussing the prablem of leaders who claim to
speak for a group but hide the views of the group's minority members).

[EN108]. Securities Exchange Act Rue 14a-8(9(7), ()(5), 17 C.F.R.
240.14a-8(c)(7), (c)(5) (1998) (allowing corporations to exclude from praxy statemerts
shar eholder proposals "dedl(ing) with a matter relating to the company’s ordinary business
operations" or affecting less than 5% of company's assets, net earnings, and gross saes).
Virtualy any lobbying dir ected towar dspotentially profitableactivities of the corpor ation will
fit within thisrubric, evenif it also implicates significant publicpolicy issues See e.g., New
York City Enployees Retiremert Sys. v. SEC, 843 F. Supp. 858, 863-66 (S.D.N.Y. 1994)
(discussing history of SEC action on subject), revid, 45 F.3d 7 (2d Cir. 1995); Pillsbury v.
Honeywell, 191 N.W.2d 406 (Minn. 1971), criti cized in Credit Bureau v. Credit Bureau, 290
A.2d 691 (Del. 1972), distinguished in Conservative Caucusv. Chevron, 525 A.2d 569, 572
(Del. Ch. 1987). The issues reamain controversial. Seediscussionin Gresnwood, supra note
14, at 1039, and the SEC's latest revisions. SEC Release No. 34-40018, available in 1998
SEC LEXI1S 1001.

[FN109]. Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985) (hold ng that board must
make reasonable inquiry and recommendation before allowing shar eholder vot e on prop osed
merger and may na simply allow sharehdders to decide).

[FN110]. McQuadev. Storeham & McGraw, 263 N.Y. 323 (1934). The rue has
been rd axead inclose corporate contextswhere the managers, directors and shareholders are
largely thesamepeople, but | amaware of no attenpts to madify it in publicly traded firms.

[FN111]. By 1990, institutions owned 53% of the outstanding corporate equity.
Berrard S. Black, Agents Watching Agents. The Promise of Ingtitutiond | nvestor Voice, 39
UCLA L. Rev. 811, 827 (1992). The percentage has increased since then with the rapid
growth of mutual funds.

EN112]. This argument is similar to Hobbess argument that what ever men warnt,
they al want to li ve; to Locke's ar gument that whatever citizens want, they all want the state
to proted life liberty, and property; and to Rawls's argument that whatever else persons
want, they are al beter off with more " primary goods.” Hobbes, supranote 82, at 188, 192;
Locke, supra note 92, at 348-49, 368-69, 371; John Rawls, Theory of Justice 93
(1971)(hereinafter Rawls, Theory); John Rawls, Social Unity and Primary Goods, in
Utilitarianism and Beyond 159, 163 (Amartya Sen & Bernard Williams eds., 1982) (using
index of primary goods as a public basis for interpersonal comparison). T he argument is
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wrong in each case: human ends aretoo diversefor auniversal means. (In Rawls's more
recent work, he has emphasized universal agreement not on universal means but rather on
a constitutional process. See John Rawls, Politica Liberalism 127 (1993). Although
discussion is beyond the scope of this paper, | suspect that smilar problems remain:
processes cannot be determined independert of goels any more than other means may be
distributed without regard to ends.) For further di scussion, see, for exampl e, Charles Taylar,
The Diverdty of Goods, in Utilitarianism and Beyond, supra, at 129, 142 (discussing
multipliaty of moral realm); Bernard Willi ams, Conflicts of Values, in Moral Luck (1981)
(discussing conflicting moral obligations); Bernard Williams, Rawls and Pascal's Wager, in
Moral Luck, supra, at 96 (discussing difficulties of assuming a universaly useful set of
primary goods).

[FN113]. Of course, even foreigners are likely to feel some solidarity with
Americans or concern with "spillover” dfects beyond American borde's that may lead them
aswdll to balance other goals against share-value maximization.

[FN114]. Paramount Communications, Inc. v. Time, Inc., 571 A.2d 1140 (Del.
1989) (allowing managament to act onits underdanding o shareholder interest--rgedingan
acquisition offer--despite overwhelming evidence that shareholders viewed their interests
differertly). Van Gorkom, 488 A.2d at 873 (barring Board from simply deferring to
shareholde views).

[FN115]. See Mer Dan-Cohen, Freedoms of Collective Speech: A Theory of
Protected Communications by Organizations, Communities, and the State, 79 Cal. L. Rev.
1229 (1991) (hereinafter Dan Cohen, Freedoms of Collective Speech).

[EN116]. See, e.g., David Kennedy, Spring Break, 63 Tex. L. Rev. 1377, 1378-79,
1382, 1385-89, 1400, 1404-05, 1412-15(1985) (discussing ambiguiti esof internatianal human
rightslawyer's role in represanting client and the"boundary separating cur misson from its
object").

[FN117]. Model Rules of Professional Conduct preamble (1997); cf. id. Canors 5,
7; Model Code of Professional Responsibility EC 7-8 (1997) (*(T)he decison whether to
forego legally availall e objectives or methods because of nonlegal factorsis ultimately for
the client."). Since the corporate agent has no client other than a lega fiction, in the
corporation thereisno one whocan legitimately decideto "forego legally avai labl e objectives
or methods" of |obbying because o nonprofit maximizing factors.

[FN118]. Model Rulesof Professional Conduct Rule 1.2 (distinguishing, in general,
between the objective (for client) and the means to attain the objective (for attorney) and
warning of difficulty in drawinga bright-line distinction).
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[EN119]. Seeid Rules1.13, 1.14 (respecting difficulties of receiving instructions
from collectiveand disabled clients).

[EN120]. See Ronad Dworkin, Lifes Dominions (1993) (discussing problems of
abortion and euthanasia).

[EN121]. Philosophers (and economists, medica ethicists, and professionas
generally) often assume that people have a consistent set of preferences, goals, or values,
which, if only they worked hard enough, they could identify and articulate. See Rawls,
Theory, supranote 112, at 20 (describing process of reaching reflective equilibrium). My
own view, however, isthat reflective equilibrium isamyth: if wework har d enough, we will
discover that we have a number of inconsistent preferences, goas, and values that do not
reach equilibrium and cannot be set in acardinal order but rather fluctuate chaoticaly, like
alemming population'sdensity. The tragedy--or human reality--of the polynomic community
isfractaly replicated in each of our own individual sets of values. See Greenwood, Beyond
Dworkin'sDominions supranote30, at 561-63, 576, 607-30& nn.15-18, 77; ssealsoCover,
supra note 81 (describing polynomic community as the source of law); Amos Tversky &
Daniel Kahneman, Judgment under Uncertainty: Heuristics andBiases, 185Sci. 1124 (1974)
(discussing inconsistencies in human dedsionmaking). See gererally lIsaiah Berlin,
Introduction to Philosophy inan Age of Pluralism (James Tully ed., 1994) (arguing that
incompatibility of values determines the outcome of human behaviar).

[FN122]. In the classic writings, corruption was often discussed as the problem of
"virtue," that is, how to avoid corruption, and in technocratic literature refared to as
"professionalism”.

FN123]. Greenwood, supra nae 14, at 1025.
[EN124]. See gmerally Cover, supra nae 81.
[EN125]. See supra nate 121.

EN126]. See supra nate 101; infra note 132.

[EN127]. Corporate law is thus structurally parallel to the political philosophy of
Hobbes. Cf. supra note 82. Because al shareholders (citizens) share a common goal,
maximization of value(preservation of life), management (government) may proceed in their
interests without consulting them and an outside observer may judge the competence and
fidelity of the governors without any input from the governed.

[EN128]. Portfolio investors are largely indifferent to interfirm conmpetition: by
holding securities of both competing firms, they assure that they obtain the same resuts
regardless of which firm wins out. If cable modems win aut over telephone ones, the Baby
Bellswill suffer, but AT& T/T Cl will gain. If thereverseistrue, thewinners will be reversed.
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But an investor who holds both Bellsand AT&T hasthe same results either way. In effect,
portfolio investors treat the entire range of publicly traded firms as if it were a single
conglomerate. In contrast, the undiver sfied investor of conventional corporate law takesthe
distinction among firms quite serioudly.

[EN129]. See Greenwood, supra note 14.

[EN130]. The key difference between the two versons of the fictional shar eholder
is that the portfolio investor is also indiffaent as towhich publicly traded company does it.

[EN131]. Compare the discussion of the situated self in Will Kymlicka, Liberaism,
Community, and Culture166-78(1989) (discussing impartanceof participation in aparticular
cultural community); Michagl J. Sandel, Democracy's Discontent 13-17 (1996) (discussing
the implausibility of theimage of the unencumbered sdf); Tamir, supra nae 78, at 32-34,
38-42 (disaussing cultural and national affiliation as congtitutive of personhood); Charles
Taylor, Sources of the Self: The Making of the Modern Identity 504-06 (1989) (criticizing
liberal theary for placing individuals outside of context).

[FN132]. In a competitive financial market, future income can readily be converted
into present income and vice versa. Accordingly, corporate managers should disregard the
timing of theincome they produce, or, looked at another way, treet their investors asif they
weretimeindifferent or eterna. Similarly, risk levels can easily be adjusted by varying the
ratio of eguity investments to risk-free Treasury Bills held in a portfolio; accordingly,
manage's should act as if their investors were risk neutral. Lack of commitment stems
directly from the pictur e of a shar eholder as having no other relationship to the company and
caring only about returns to share ownership, rather than, for example, the effects on the
family lives of employees For an investar intaested only in thereturns from a particuar
security, of course, the project that generates the returns is a matter of importance only
insdfar asit is nore o less likdy to generate the promised return: holding the risk- reward
ratio constant, the fictional shareholder is ertirely indifferent among diffaent projects,
factories, employees or products. All those things appear to theficti ona shareholder only as
the present discounted value of future income streams, and money is entirely fungible. And
if the risk-reward ratio is not constant, the fictiona shareholder will always prefer the better
ratio, with no regrds for factories closed, jobs relocatad, or produds abandoned. Real
people, however, will dways have some identification with the human beings affected by
corporatedecisions, evenif attenuated Fictional sharehdders, then, unlike humanbeings are
fully mobile, entirdy uncommitted, and effectively eternal. For further discusson, see
generally Greenwood, supra note 14; Hu, supra note 101, at 1277, 1282 n.39, 1285
(describing three different understandings of howto act in sharehdder inteests); Henry T.C.
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Hu, Risk, Time, and Fiduciary Principles in Corporate Investment, 38 UCLA L. Rev. 277,
295-306, 355-66 (1990) (discusdng differing understandings of the maximization of
shar eholder wedlth); Kuttner, supra note 3, & 59-64 (contending that mar kets free-ride on
preexisting nonmarket norms of behavior).

[EN133]. Cf. LewisCarrall, Alice Through the Looking Glass 86 (1941) ("T herule
is, jam to-morrow and jam yesterday--but never jam to-day."). A pension fund is always
investing far afuture that never arrives. See Greenwood, supra note 14, at 1082-83.

[FN134]. Cf. LawrenceE. Mitchell, A Critical Lodk at Corporate Governance, 45
Vand. L. Rev. 1263, 1301-17 (1992) (arguing that corporate boards should be recast as
self-perpetuating mediating groups among the various corporate constituercies).

[EN135]. Indeed, in the case of the lar gest of the ingtitutional investor s-- the pension
funds--it would be clearly illegd for the fund manager to alow fund beneficiaries to direct
that the fund abandon the pursuit of maximum profit (for thefund) even if bereficiaries saw
the mattea differently. ERISA bars pension funds from, for example, weighing the
bendiciaries interest in a larger r etirement against their interestsin a present job, even when
thoseinterests arein clear conflict and theactual humansinvdved might have strong views.
See 29 U.S.C. § 1104(a) (1994) (setting forth the duties of fiduciaries under ERISA). A
pension fund, therefore, is requiredto support profit-maximzing layoffs, even if thelayoffs
cause financial or emotional ruin to its bereficiaries. See Greenwood, supra nate 14, at
1068-69.

FN136]. This overstates the investor's involvement and thus understates the
materidity problem:; not all of an investment in R.J.R. Nabisco, for example, is attributable
to the dgarette business.

[EN137]. See, e.g., Steve Hemmerick, Anti-Tobacco Campaign Hits a Snag, 19
Pensions & Investmerts, Mar. 4, 1991, at 3 (rgporting that CalPERS Baard views divestiture
as a breach of its duty to maximize reurns for future pensioners- presumably including
futuresmaokers).

As one might imagine, given the nature of the market they supply, tobacco
companies have long been extremely profitable and their stocks are often cited as having
been among the best choices a profit-maximizing investor could make. (Thislatter fact might
suggest that tobacco boyootters have actudly had an effect, driving the stock price below
whee it would be on a purdy profit- seeking rationa anaysis. Given the pressures on
institutional investorsto ignore moral or political considerations, | think it morelikely that the
market has bothcondstently underestimat ed eithe the industry's ability to extract more value
from its basic franchise--perhaps because of the persuasiveness of tobacco industry
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argumentsthat smoking is not addictive--or that it has consistently overestimatedthe ability
of the political system to restrain the future pursuit of profit through nicotine--pehaps
because of too unquestioning an acceptance of the marketplace of ideas picture of political
debate. See e.g., NatWest Seaurities, Tobacao | ndustries Report, Feb. 24, 1998 (natingthat
addictiveness of cigarett es assur escustomer loyalty, ability to passon fines, and pr ofitability,
but expressing concern that lawsuits will bankrupt firms).

FN138]. If "socially comscious' investors avoid a gock in sufficiert numbers to
effectitsprice, pur e profit maximizerswill recognizean ar bitr age opportunity: a sock priced
below the expectedvalueof its futurefinancial returns offersan above-market reurn. These
professionals will purchase it urtil its priceishid back up to the financialy "correct” price.
The "socially corscious' investor, then, will have suffered a personal loss, but will have sent
no message to management and had no effect on the company, which will continue to see
its stock trade based on market estimates o future returns. The only significant difference
will be that the new shareholder base will be more supportive of management's profit
pursuing gaels.

Incortrast, afirmthat deliber ately depar tsfrom prof it maximization will be punished
brutally. In any reasonably competitive product market, it will be at a disadvantage because
it will be, by hypothesis, ahigh-cost producer. Inthe financial market, the same irstitutional
investars will have a fiduciary (and market driven) responsibility to sell the firm's stock
because more profitable opportunities are available. This will not only reduce share value
(and increase the cost of capital, thus further lessening competitiveness) but aso expose it
to hodile takeover, since its stock value can be increasad easily by returning it to
profit-maxi mizing norns.

The combination of these effects should assure that few publicly traded firms will
deliberately abandon prdfit maximization asa goal, regardless of the persona prefer ences
of managers or individual shar eholders, so long asasignificant part of the investing market
(the portf dlio investors) seesitsdlf asbound to profit maximize.

FN139]. Alternatively they may befired or branded as traitors far placing sccial
interests above the company's.

[EN140]. See Greenwaod, supranote 14, at 1090-93 (using Bell v. Maryland, 378
U.S. 226 (1964), to illustrate how a company mareged by nonracids, owned entirely by
desgyregationists, could end up enforcing Jim Crow simply by each participant doing what
they are supposal to do).

FN141]. See Allan Sloan, Cor porate Killers, Newsweek, Feb. 26, 1996, a cover
page (showing "mug shots"' of mgjor corporate CEOs responsiblefor mass layoffs).
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[EN142]. Many human investors, of course do care about pollution even when it
does not affect them drectly, or so one might infer from the heavy support for the
environmental protection lawsfound by the pollsters. That concern, however, will bewashed
out and will not affect the fictional shareholder or its agents.

[EN143]. See A.P. Smith Mfg. Co. v. Barlow, 98 A.2d 581, 583 (N.J. 1953)
(allowing firm to make charitable contribution because it allegedy was profitable to do o).

[EN144]. See Walzer, supra note4, at 95-103, 282-84, 291-303 (arguing that money
should not be allowed to influence government action); supra note 66 (discussing the
exclusion of corporate maney frompolitical campaigns in ather countries).

[EN145]. For examples of essays basing First Amendment analysis on this value, see
C. Edwin Bake, Human Liberty and Freedom of Speech (1989); Thomas I. Emerson, The
System of Freedom of Expression (1970).

FN146]. For contrasting views, seesources cited supra nae 80.

[EN147]. See Noam J. Zohar, Midrash: Amendment through the Molding of
Meaning, in Respondng to Imperfection The Theay & Practice of Corstitutional
Amendment 307-18 (Sanford Levirson ed., 1995) (discussing daim that dssets are
preserved in order to encourage further debate); Greenwood, Akhnai, supra note 30, at
327-33 (arguing that the legal system can stay the sameonly by changing).

[FN148]. See Meir Dan- Cohen, Rights, Persons, and Orgareations: A Legal Theory
for Bureaucratic Sodety (1986); Dan-Cohen, Freedoms of Collective Speech, supra note
115.

[EN149]. | discuss separately therights of the listena. SeeinfraPart V.B.4.

[EN150]. See Hannah Arendt, Eichmann in Jerusalem: A Report on the Bandity of
Evil 21-22, 24-26 (1976) (stating that Eichmann believed himself not guilty in the sense of the
indictment because he had no base motives and was a law- abiding citizen executing legal
ordes to the best o his ability; in Arendt's view, he was perfectly normal); cf. Stanley
Milgram, Some Conditions of Obedience and Disobedience to Authority, 18 Hum. Rel. 55
(1965) (stating that experimenta subj ects wer e willing to administer apparently painful and
near-fatal electrical shockswhen told to doso by an autharity figuré). But see Arendt, supra,
at 231-33 (observing that some people were able to act decently even in themidst of total
evil).

[EN151]. In the corporatelaw context, granting rights to agents independent of the
prindpal is smply afancy way of saying that top cor porate management will be granted a
licerse to use carporate funds to pramate their own vienvs. Carporae-law theorists and
courts have debated the proper owneaship of corporate funds, some contending that thase
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funds can be viewed in a smple way as belonging to shareholders, and others contending
that other partiapantsinthe "nexusof contracts' may havean equally strong claim. See e.g.,
Greenwood, supra nate 14, at 1023-25 n.6, 1034-35 n.24 (comparing the two sides of the
debate). However, virtually everyone agrees that directors and top management have no
right to use corporate property for their own persoral purposes. Accordingly, it should be
uncontroversial that manegerial use of corparate funds topromae manageria political views
is both a violation of corporate-law norms and unprotected by the Firss Amendment. See
supra note 97.

[FN152]. 3 Boswdl's Life of Johnson 19 (L. Powell ed., 1934) (1791). Law
professors, of course, arenot paid, at least directly, for writing law review articles.

[EN153]. See Salman Rushdie, The Wizard of Oz 14-16 (1992) (stating that T he
Wizard of Oz had multiple writers and directors, making it "that will-o-the- wisp of modern
critical theory: the authorless text" andthat it is unclear who is responsiblefor thefamous
phrase, "There's no place like home.").

[FN154]. But see Randall Bezanson, Institutional Speech, 80 lowa L. Rev. 735
(1995) (arguing that institutional speechis "speakaless' andlessdeserving of corstitutional
protection).

FN155]. This argument was eloquertly made by Brudney, supra note 97.

EN156]. The agents autonomy, in contr ast, would be the key issue if the question
were not the agents speech rights but rat her the agents right to sell their work product or
labor power. That andysis, however, comes under not the Firs Amendment but rather
Lochner.

FN157]. Of course, the very same work product, produced on the author's behalf,
would be entirely protected.

[EN158]. See suprap. 1001.

EN159]. Alexander Meiklgjohn, supra nae 12, at 24-27 (explaining that the First
Amendment protects against the mutilation of thoughts so that "when men gowvern
themselves, it is they--and no one ese-who must pass judgment upon unwisdom and
unfairness and danger").

[FN160]. Cf. United States v. Carolere Prods. Co., 304U.S. 144, 152 n.4 (1938)
(arguing that the primary function of judicial constitutional decision making should be to
protect integrity of denmocratic political process).

Much legal theory sincethe Legal Realists has concentrated on bresking down the
state/soci ety distinction, principally by arguing that the "background” of civil society cannot
be understood independently of thelegal regime that creates and channels it. In the First
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Amendment area, this project has only just begun. See, eg., Owen Fiss, The lrony of Free
Speech 2-4 (1996); Cass Sunstein, Democracy and the Problem o Free Speech 16 (1995);
JM. Bakin, Some Redism About Pluraism: Legal Realist Approaches to the First
Amendment, 1990 Duke L .J. 375, 379-87; Fred Schauer, T he Political Incidence of the Free
Speech Prindple 64 U. Colo. L. Rev. 935, 949-51 (1993) (taking seri oudy the metaphor of
afreemarket of ideas and arguing that, as in New Deal economics, regulation rather than
abstract rights may be necessary to promote liberty againg the threats of legdly sanctioned
private power). But see Kathleen Sullivan, Free Speech and Unfree Markets, 42 UCLA L.
Rev. 949, 955 (1995) (reviewing debate and rejecting metaphor of market for speech on
autonomy grounds). This Article contends thet granting abstract free speech rights to
corporations does not promote the liberty of the real individuals invdved and that
corporations must be undestoad as part o thestate (legal) systemthat creates them rather
than somehow existing "before” it. Doctrinally, however, the Article stands or falls
indgpendently of the larger Realist critiqueof First Amendment jurisprudence: one need not
reject the notion of a private sphere to consder whether corporate speech properly is
considered part of it. Nor do | see any need for present purposes to enter into the debate
regarding the continued usefulness of the Footnae Four categories, see, eg., Bruce
Ackerman, Beyond Carolene Products, 98 Harv. L. Rev. 713 (1985) (arguing that the
Caroleneformula of "discreteand insular minorities® must be reagppraised). Similarly, | seek
to evade the ongang debate between libertarian and egalitarian concepts of the Firg
Amendment, seg e.g, Fiss supra, at 15 (describing the conflict between liberty and
equality); Fred Schaue, Judicial Review o theDevices of Democracy, 94 Colum. L. Rev.
1326, 1341 (1994) (describing the egalitarian and libertarian conceptions of democracy). The
issuel raiseis not one of liberating or equalizing the participantsin politica debate but rather
one of daerminng the lggitimate participants in the debate. | contend that because
corporations arecompelled by law to act in theinterests of fictional beings whoare, ineffect,
foreigners, corporations are not legitimete proxies for citizens and shauld na be
congtitutionally entitl ed to participate in our politica debate.

[EN161]. It may be worth noting, in this connection, that corpor ate speech not in the
pursuit of profit is anomalous as a matter of corporate law and market theory. When
corporations act as semi-eleemosyrary institutions, their managers are (by definition)
imposing avoidable costs on the firm and will be punished by any reasonably competitive
product or capital marked. In a compditive market, firmsthat waste money on activities that
are not designed to increase profit wil | have higher costs than other firms and, accordingly,
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will be driven out of business. Cf. Dodge v. Ford, 170 N.W. 668, 684 (Mich. 1919)
(condemning such activity as alegal matter as well).

FN162]. See supra nate 68.

FN163]. See supra nae 121.

FN164]. SeeGreenwood, Akhrai, supranote30, at 339-42 (discussing mej oritarian
difficulty). Jim Crow or the Nuremberg Laws would have remai ned just as evil even if they
had been adopted in free and dermocratic elections in which their victims had been allowed
to vote; no one, so far asl know, has tried to dstinguish the American version of apartheid
from the South African version on the ground that the former, but not the latter, involved a
majority oppressing a minority. Majority oppression, in short, is still oppression.

[EN165]. This explanati on also serves to distinguish thefor eign speaker cases. While
Mandd was not a fellow citizen, Kliendienst v. Mandd, 408 U.S. 753 (1972), he is
nongheless a fellow human being and in some sense entitl ed to be at least to some degree
considered a member of our larger community with whom we should remain in dia ogue.
Moreimportantly, Mandd can beunderstoodto be speaking as the agent of the citizenswho
invited him to speak; as we have seen, the corporation spesks as an agert of legal fictions,
not human citizens.

[FN166]. See Walzer, supra note 4, at 96-103 (describing what money cannot, or
should na be able to, buy).

FN167]. Because share hddings are a very small part of mast citizens' pasonal
wealth, even on purey economic issues, real investors will often find themselves better off
with lower stock prices. See discussion supra pp. 1035-37.

[FN168]. More conplicated viens recognize that the share may be a part of a
diversified portfolio. See supra note 101 and accompanying text (discussing portfolio
investors). Whether the shar eholder is thought of as undiversified or as a portfolio of shares
affects its imputed inter ests on a number of important issues, as discussed below. However,
both the diversified and the undiversified shareholder share the characteristics stated in the
text, and, inparticular, neither has any interest in valuesthat arereflected only in non-publicly
traded citizens, such as child rearing or civic virtue.

[FN169]. Thereis no reason to believe that lobbying is pai d for by shareholders. At
equilibrium in fully compeitive markets, lobbying (like other forms of advertising and
regulatory compliance) is a cost of production borne by corsumers. Inless pafect markets,
the cog may be borne by consumers, equity or bond holders, suppliers, or employees,
depending on the relative competitiveness of product, capital, supply, and labar markets.

FN170]. Matthew 19:24.
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[EN171]. See e.g, Austin v. Michigan Chamber of Conmmerce 494 U.S. 652, 660
(1990) (restriding corporatecampaign contributionsin part on theory that corporatewealth
results from state protection).

[EN172]. Many commentatars have assumed that if cor porations have a ditinctive
voice, as| am arguing they do, that is areason to protect their speech. See Bellotti, 435 U.S.
at 782 n.18 (stating that voters might be "interested in hearing (carporations) views"
apparently assuming that a corporation has a view sgoarate fromthe praected views of its
human condtituents); cf. id. at 770 n.4(imputing”beligf)" to anthropomorphizedcorporation);
id. at 769 (imputing "want(s)" and "views' to anthr opomor phized corpor ation). Seegenerally
Dan-Cohen, A Legal Theory (arguing for distinctiveness of corporationas an organizational
entity different from the individua s who make it up, due in part to role requirements, but
conceding (at p. 110) that corporation has no right to be heard); Dan-Cohen, Freedoms of
Collective Speech, supra note 115; Mar tin Redish, Self-Realization, Demacracy and Freedom
of Expression: A Reply to Professor Baker, 130 U. Pa. L. Rev. 678 (1982) (emphasizing
importance of listeners rights and assuming that corporations add a distinctive voice to the
mix of information); Shdledy, supra nate 19, at 568-69.

But thiscan betrueonly if corpor ations might havean original podtion thatno human
could have thought of--a manifest impossibility--or if they are a legtimate interest group
entitled to representation sgparate and apart from the human beings who compose them
(each of whom, of course retains full Firs Amendment rights to promote his or her own
views using his or her own assas).

[FN173]. 424 U.S. 1 (1976).

[EN174]. Dodgev. Ford Motor Co., 170 N.W. 668, 684 (Mich. 1919) (holding that
majarity sharehdder and board could na run corparation as a mi- deanosynary
ingtitution). For a mare careful discussion of the choices opento corsciertious corporate
manage's, see Greenwood, supranote 14. Ford the Foundation requires a different analysis.
Seeinfrap. 1027 (discussing speech by private foundations).

END OF DOCUMENT
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